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SUMMARY:: This final rule amends the definition of shéetm, limitedduratian insurance for
purposes of its exclusion from the definition of individual health insurance coverage. This action
is being taken to lengthen the maximduorationof shortterm, limitedduration insurance,
which will provide more affordable consumer clesitor health coverage.

DATES: Effectivedate Thesdinal regulations are effective on [Insert date 60 days after the
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date ofpublication in the~ederal Register.]

Applicability date Insurance policies sold on or after [Insert date 60 days aftelatbeof

publication in théFederal Register] must meet the definition of shetérm, limitedduration
insurance contained in this final rule in order to be considered such insurance

FOR FURTHER INFORMATION CONTACT: Amber Rivers or Matthew Littgn

Department of Labor, (208593-8335;Dara Aldermaninternal Revenue Service, Department of
the Treasury, (202) 315500; David Mlawsky, Centers for Medicare & Medicaid Services,
Department of Health and Human Services, (#B%1565.

Customer Servictaformation Individuals interested in obtaining information from the

Department of Labor concerning employméased health coverage laws may call the
Employee Benefits Security Administration (EBSA) Tetee Hotline, at B66-444EBSA

(3272) orvisith e Depart ment dtp:/Mwavidd. gov/ebsdavineaddgiont e  (

information from the Department of Health and Human Services (HHS) on private health
insurance for consumers can be found on the Centers for Medicare & Medicaid Services (CMS)

website (www.cms.qgov/cciip and information on health reform can be found at

www.HealthCare.gov

SUPPLEMENTARY INFORMATION:
I. Background

This rule finalizes ame dAedmmlenitedduratom t he def i
insurance” fexcpusposesrom the definition of
coverage” in 26 CFR part 54, 29 CFR part 2590

A. General Statutory Background and Enactment of PPACA
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The Health Insurance Portability and Accountability Act of 1996 (HIP4eided title
XXVII to the Public Health Service Act (PHS Act), part 7 to the Employee Retirement Income
Security Act of 1974 (ERISA), and Chapter 100 to the Internal Revenue Code (the Code),
providing portability and nondiscrimination rules with resgedtealth coverage. These
provisions of the PHS Act, ERISA, and the Code were later augmented by other laws, including
the Mental Health Parity Act of 19%6he Paul Wellstone and Pete Domenici Mental Health
Parity and Addiction Equity Act of 2008heNe wbor ns’ and Mot herts’ Heal
the Women’s Heal t h°teeGdnetc laformation NéhdispriminationsAct of,
2008°t he Children’s Health InsuranbMecRebifeam Ra:
and the Patient Protéah and Affordable Care Act, as amended by the Health Care and
Education Reconciliation Act of 2010 (PPACA).
PPACA reorganizes, amends, and adds to the provisions of Part A of title XXVII of the
PHS Act relating to group health plans and health imagrgssuers in the group and individual
markets. PPACA added section 715 of ERISA and section 9815 of the Code to incorporate
provisions of Part A of title XXVII of the PHS Act (generally, sections 2701 through 2728 of the
PHS Act) into ERISA and the Code

B. President’s Executive Order

1Pub. L.104191, 110 Stat. 1936 (August 21, 1996).

2Pub. L. 104204, 110 Stat. 2944 (September 26, 1996).
SPub. L. 116343, 122 Stat. 3881 (October 3, 2008).
4 Pub. L. 104204, 110 Stat. 2935 (September 26, 1996).
5Pub. L. 105277, 112 Stat. 268436 (October 21, 1998).
§Pub. L. 116233, 122 Stat. 881 (May 21, 2008).
"Pub. L. 1113, 123 Stat. 64 (February 4, 2009).

L

8Pub. L. 116381, 122 Stat. 4081 (October 9, 2008).

°The Patient Protection and Affordable Card,ARub. L. 111148, was enacted on March 23, 2010, and the Health
Care and Education Reconciliation Act of 2010, Pub. L-182, was enacted on March 30, 20Tthese statutes

are collectively referred to as PPACA.
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On October 12, 2017, President Trump issued Executive Order 13813 entitled
“Promoting Healthcare Choi ce a'dhisEaerytivet i t i on
Orderstatess n r e | e wwatmnt60 gays oftthelate of this order, the Secretaries of the
Treasury, Labor, and Health and Human Services shall consider proposing regulations or
revising guidance, consistent with law, to expand the availability of fsdort, limitedduration
insurance]. To the extepermitted by law and supported by sound policy, the Secretaries
should consider allowing such insurance to cover longer periods and be renewed by the

consumer .

C. 2017 Tax Leqislation

Section 5000A of the Code, added by PPACA, provides that alerenpt applicable
individuals must maintain minimum essential cover@deC) or pay the individual shared
responsibility paymentt On December 22, 2017, the President signed tax reform legislation
into law!? This legislation includes a provision under whibk individual shared responsibility
paymentundersection 5000A of the Code is reduced to $0, effective for months beginning after
December 31, 2018.

D. ShoriTerm, LimitedDuration Insurance

Shortterm, limitedduration insurance is a type of heafteurance coverage that was

primarily designed to fill temporary gaps in coverage that may occur when an individual is

1082 FR 48385.

1The eligibility standeds for exemptions can be found at 45 CFR 155.&¥ction 5000A of the Code and
Treasuryregulations a6 CFR 1.5000A3 provide exemptions from the requirement to mainbEC for the

following individuals: (1) members of recognized religious sects; (2) members of health care sharing ministries; (3)
exempt noncitizens; (4) incarcerated individuals; (5) individuals with no affordable coveraigeli@uals with
household incme belowthe income tafiling threshold; (7) members of federally recognized Indian tribes; (8)
individuals who qualify for a hardship exemption certification; and (9) individuals with a short coverage gap of a
coninuous period of less thanmBonths in vhich the individual is not covered unddEC.

12Pub. L. 11597, 131 Stat. 2054.
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transitioning from one plan or coverage to another plan or coverage. Section 2791(b)(5) of the
PHS Act provides Kg¢gallthlre itresur anaai vovdaeradge’ m ¢
coverage offered to individuals in the individual market, but does not includetshmartimited

dur at i on BiHowewer, ke RPldSeAct’does not define shtatm, limitedduration

insurance.ln 1997, the Department of the Treasury, the Department of Labor, and the

Department of Health and Human Services (together, the Departmests)d regulations

implementing theortability and renewabilityequirements offIPAA, which included

definitionsof individual health insurance coverage as well as dkant, limitedduration

insurance’ Those regulations definethortterm, limitedduration insurances* h e al t h

insurance coverage provided pursuant to a contract with an issuer thaelkag ation date

specified in the contract (taking into account any extensions that may be elected by the
policyhol der without the issuer’s consent) th

date of the contract.?”

13 Sections 733(b)(4) of ERISA and 2791(b)(4) of the PHS Act provide that group health insurance coverage means
“in connection with a group lddletrte dplian ,c omeelctth oinn smi rt e
733(a)(1) of ERISA and 2791(a)(1) of the PHS Act provide that a group health plan is generally any plan, fund, or
program established or maintained by an employer (or employee organization or bothpfoptse of providing

medical care to employees or their dependents (as defined under the terms of the plan) directly, or through
insurance, reimbursement, or otherwise. There is no corresponding provision excludifgraimdititedduration
insurancefom the definition of group health insurance coverage. Thushealhinsurance that is sold in the

group market and purports to be shertm, limitedduration insurance must comply wilpplicable group health
insurance requirements established uridet A of title XXVII of the PHS Act, part 7 of ERISA, and Chapter 100

of the Code.

1 The definition of individual health insurance coverage (and its exclusion oftghrtlimitedduration

insurance) has some limited relevance with respect to ceri@itsions that apply to group health plans and group
health insurance issuers over which the Departments of Labor and the Treasury have jurisdiction. For example, an
individual who loses coverage due to moving out of an HMO service area in the indiviaika&!t triggers a special
enrollment right into a group health plaBee26 CFR 54.9805(a)(3)(i)(B), 29 CFR 2590.70a(a)(3)(i)(B), and

45 CFR 146.117(a)(3)(i)(B). Also, a group health plan that wraps around individual health insurance coverage is an
excepted benefit if certain conditions are satisfigde?26 CFR 54.98341(c)(3)(vii), 29 CFR 2590.732(c)(3)(vii),

and 45 CFR 146.145(b)(3)(vii).

1562 FR 16894 at 16928, 16942, 16958 (April 8, 1988 als®9 FR 78720 (December 30, 2004).
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Shortterm, limitedduration insurance is generally exempt from the Fedeaaket
requirements applicable to health insurance sold in the individual market because it is not
considered individual health insurance coverdger. example, shotterm, limited-duration
insurance is not subject to the requirement to provide essential health benefits and it is not
subject to the prohibitions on preexisting condition exclusions or lifetime and annual dollar
limits. It is also not subject to requirements regagdinaranteed availability and guaranteed
renewability.

To address the issue of shtetm, limitedduration insurance being sold as a type of
primary coverage, as well as concerns regarding possible adverse selection impacts on the risk
pools for PPACA-compliant plans, the Departmeangublished a proposed rule on June 10, 2016
in theFederal Registerent i t | ed “ Expatriate Health Pl ans,
Qualified Expatriates; Excepted Benefits; Lifetime and Annual Limits; and Sleom, Limited-
Duration Insurancé&!® The June 2016 proposed rygi®posed changinipe definition of short
term, limitedduration insurance that had been in place for nearly 20 years by revising the
definition to specify that sheterm, limitedduration insurane could not provide coverage for 3
months or longetaking into account any extensions that may be elected by the policytatller
or without the issués consent’

The June 2016 proposed rule gisoposed to requirthatthe following notice be
prominently displayed in the contract and in any application materials provided in connection
with enrollment in shofterm, limitedduration insurance, iat leastl4 point type:

THI'S I'S NOT QUALI FYI NG HEALTHSSENDWERAGE (“ M

COVERAGE”) THAT SATISFIES THE HEALTH COVER

1681 FR 380109.
1781 FR 38019, 38032.
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THE AFFORDABLE CARE ACT. I F YOU DON'T HAYV
COVERAGE, YOU MAY OWE AN ADDITIONAL PAYMENT WITH YOUR
TAXES.1®
After reviewing public comments and feedback received frakefiolders, on October
31, 2016, the Departments finalized the June 2016 proposed rule without change in a final rule
published in thé-ederal Registere nt i t | ed “ Except e Annialemesfand s ; Li
ShortTerm, LimitedDuration Insurancé!®
On June 12, 2017, HHS published a request for information iRetieral Register
entitled “Reducing Regulatory Burdens | mposed
Act & Improving Healthcare Choices to Empower PatigAtsvhich solicited public amments
about potential changes to existing regulations and guidance that could promote consumer
choice, enhance affordability of coverage for individual consumers, and affirm the traditional
regulatory authority of thetates in regulating the businessheflth insurance, among other
goals. Several commenters stated that changes to the October 2016 final rule may provide an
opportunity to achieve these goals. Consistent with many comments submitted on the June 2016
proposed rule, commenters stated #ghadrtening the permittddngth of shorterm, limited
duration insurance policies had deprived individuals of affordable coverage options. One
commenter explained that due to the increased costs of PRRARAliant major medical
coverage, many financialstressed individuals may be faced with a choice betweentsnort
limited-duration insurance coverage and going without any coverage at all. One commenter

highlighted the need for sherm, limitedduration insurance coverage among individuals who

181d. at38032.
1981 FR 75316October 31, 2016)
2082 FR 26885.
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are between jobs. Another commenter explainedstgéds have the primary responsibility to
regulate shorterm, limitedduration insurance and opined that the October 2016 final rule was
overreaching on the part of thederal government.

In addition toconsidering these commentsetDepartmentalsoconsideredhat, while
individuals who qualify for premium tax cred@@@TCs)under section 36B of the Codee
largely insulated from premium increadesindividual health insurance coverageat is, the
government, and thus federal taxpayers, largely bear the costinftbasey individuals who
are not eligible foPTCsare particularly harmed by increased premiums in the individual market
due to a lack of other, more affordable altéirreacoverage optionsBased on CMS data on
Exchangeeffectuated enrollment and payment, average monthly enroliment for individuals
without PTCsdeclined by 1.3 million, or 20 percent, between 2016 and 20Sbme of this
decline is likely a response itacreased premiuntg. Further, in 2018, about 26 percent of
enrollees (living in 52 percent of counties) have access to jusssinain the Exchangé®

Such monopoly markets, which are more predominant in rural counties, do not provide

2’Centers for Medicare and Medicaid Services, “Trends i
Heal th I nsurance Mar k.Availatenathttps:/we.ams.doy/CCIIQ/Prggrasyd 2 0 1 8
Initiatives/HealthinsuranceMarketplaces/Downloads/204®-02-TrendsReport2.pdf.

22Note, however, that the reduction in the number of unsubsidized enrollees is due to several different effects. As
impliedin the main text, some of the reduction is attributable to unsubsidized enrollees dropping coverage due to

premium increases. Unsubsidized enrollees might also have left the Exchange because the labor market has

improved, which might have resulted in isased availability of employe&ponsored coverage. In addition,

because Exchange enrollees pay a fixed share of income for premiums with PTC covering the remainder, when

premiums rise some unsubsidized enrollees become subsidized, even if enrollment dbesge at all. Between

February 2017 and February 2018, effectuated enrollment fell by about 209,000 among the unsubsidized but rose by
522,000 for the subsidized, suggesting some movement from unsubsidized to subsidized status without a change in
enoliment. See" 2017 Effectuated Enroll ment Snapshot”, June 12,
https://downloads.cms.gov/files/effectuatnrolimentsnapsheteport06-12-17.pdfand “Ear |y 2018 Ef f e
Enroll ment Snapshot " htpsIawwems2gov/CZIDIPBgranandaitiativesbiéakth a t
InsuranceMarketplaces/Downloads/2043/-02-TrendsReport1.pdf

23 Kaiser Family Foundatigrf | nsur er Partici pat2Dld420 b&, ACMo WMamikernt pl &G,c e3(
Available athttp://www.kff.org/healthreform/issuebrief/insurerparticipationon-acamarketplaces/
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meaningful choice for consumers and cause premiums to be higher than they woudd be
competitive market Additionally, although the October 2016 final rule was intended to boost
enrollment in individual health insurance coverage by reducing the maxiatationof
coverage in shotterm, limitedduration plans, it did not succeed in that reg&dtheraverage
monthly enroliment in individual market plans decreased by 10 percent between 2016 and 2017,
while premiums increased by 21 perc&niThereforethe Departments determined thize
expansion of additional coverage options suchhast¢erm, limitedduration insurances
necessaryas premiums have escalated and affordable choices in the individual market have
dwindled.

Accordingly, n light of Executive Order 13813 directing the Departments to consider
proposing regulations or revising guidance to expand the availability oftehiortlimited
duration insurance, as well as in response to continued feedback from stakeholders expressing
concerns about the October 2016 final rthe, Departments published a proposed ounle
February 21, 2TDetm3LinetedDut hedohShonsurance” wunder
Departments proposed to amend the definition of dleam, limitedduration insurace to
provide(as did the regulations implementing HIPA#gatsuch insuranceay have a maximum
coverage period of less than 12 months after the original effective date of the contract, taking
into account any extensions that may be elected by thepatidyd er wi t hout t he i s
consent®

In addition, the Departments proposed to revise the content of the notice that must appear

in the contract and any application materials provided in connection with enroliment in short

24Centers for Medicare and Medicaid ServiceS r ends i n Subsidi zed and Unsu
Heal th I nsurance Mar k.eAvailable athtps://wwe.oms.yov/CIOPtogram&and 2 0 1 8
Initiatives/HealthinsuranceMarketplaces/Downloads/204®-02-TrendsReport2.pdf.

%583 FR 7437 (February 21, 2018).
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term, limiteddurationinsurance, to be prominently displayed (in at least 14 point,tgp€)to

read as follows
THIS COVERAGE IS NOT REQUIRED TO COMPLY WITH FEDERAL
REQUIREMENTS FOR HEALTH INSURANCE, PRINCIPALLY THOSE
CONTAINED IN THE AFFORDABLE CARE ACT.BE SURE TO CHECK YUR
POLICY CAREFULLY TO MAKE SURE YOU UNDERSTAND WHAT THE
POLI CY DOES AND DOIESHS COVERAGHHEHRPIRES OR YOU
LOSE ELIGIBILITY FOR THIS COVERAGE, YOU MIGHT HAVE TO WAIT UNTIL
AN OPEN ENROLLMENT PERIOD TO GET OTHER HEALTH INSURANCE

COVERAGE.ALSO, THI S COVERAGE | S NOT * * MI NI

COVERAGEF’'YOU DON'"T HAVE MI NI MUM ESSENTI AL

ANY MONTH IN 2018, YOU MAY HAVE TO MAKE A PAYMENT WHEN YOU

FILE YOUR TAX RETURN UNLESS YOU QUALIFY FOR AN EXEMPTION FROM

THE REQUIREMENT THAT YOU HAVE HEALTH COVERAGE FOR THAT

MONTH.

Under the proposed rule, the final two sentences of the nvatiokel only berequired for
policies sold on or after the applicability date of fimal rule, if finalized, that have a coverage
start date before January 1, 2019, because the individual shared responsibility payment is
reduced to $0 for months beginning after December 2018.

The Departments proposed that the rule would be effective 60 days after publication of
the final rule in thd-ederal Register, and with respect to the applicability date, the Departments
proposed that policies sold on or after the 60th day following publication of the final rule would

have to meet the definition of shaerm, limitedduraion insurance in the final rule in order to
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be considered shetérm, limitedduration insuranceFurther, the Departments proposed that
group health plans and group health insurance issuers, to the extent they must distinguish
between shotterm, limitedduration insurance and individual health insurance coverage, must
apply the definition of shottierm, limitedduration insurance in the final rule as of the 60th day
following publication of the final rule.

Request for Comments

The Departments requedteomments on all aspects of the proposed rule, including
whether the length of sheterm, limitedduration insurance should be some other duration.
Also, the Departments requested comments on any regulations or other guidance or policy that

limits issue s fl exi bil i-teyn,limitedddration inguranae gr pasds barriers to
entry into the shofterm, limitedduration insurance market. In addition, the Departments
specifically sought comments on both the conditions under which issueitd flecable to allow
shortterm, limtedd ur ati on i nsurance to continue for 12
consent and the revised notice.

The Departments requested comments on the economic impact analysis provided in the
proposed rule, and welcoahether estimates of the increase in enroliment in gbamt, limited
duration insurance under the proposal, and on the health status and age of individuals who would
purchase these policies.

Thecomment perioan the proposed rukended on April 23, 2018The Departments

received approximately 12,000 commenAdter careful consideration of these comments, the

Departments are issuing these final rules.
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I1. Overview of the Final Regulations

After considering the public commentse Departmentare finalizing the proposed rule
with somemodifications Underthisfinal rule, shorterm, limitedduration insurance means
health coverage provided pursuant to ati@ot with an issuer that has an expiration date
specified in the conact that is less than 12 months after the original effective date of the
contractand taking into accountenewals oextensions, has a duratiohno longer than 36
months in total

Thisfinal rulealsoretains the requirement that issuers of skenh, limitedduration
insurancalisplayone of two versions a noticeprominently in the contract and in any

application materials provided in connection with enrollment in such coverage in di4east

point type However, the language of the notice in the final rule is revised to read as follows:

This coverage is not required to comply wetrtainfederalmarket
requirements for health insurance, principally those contained in the
Affordable CareAct. Be sure to check your policy carefully to make
sure youare aware of any exclusions or limitatiaegarding coverage
of preexisting conditions or health benefits (such@spitalization,
emergency servicesjaternity carepreventive care, presption

drugs, and mental health and substance use disorder servioes).
policy might also have lifetime ara/annual dollar limits omealth
benefits. If this coverage expires or you lose eligibility for this
coverage, you might have to wait until@men enrollment period to
get other health insurance coverage. Also, this coverage is not

“mini mum esséntil &l yooveoage have mini

mu m

e
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coverage for any month in 2018, you may have to make a payment

when you file your tax return unleyou qualify for an exemption

from the requirement that you have health coverage for that month.

As under the proposed rule, the last two sentences of the notice are only required for
policiessold on or after the applicability date ofsfinal rulethat havea coverage start date
before January 1, 201%s explained in more detail later in this preamble, in response to
comments, the notice in the final rule contains additional specificity, including a list of health
benefits that might not be covdreHowever, the Departments do not have evidence that short
term, limitedduration insurance policies hawmet historically or are unlikely to cover
hospitalization and emergency servic€sirther thisfinal rule provides that the notice may
contain anyadditional information as required by applicable state law and that the notice
typeface should be isentencease rather than all capital letters

Based on comments submittéide Departmenteave also revised the estimates of the
impact of shorterm, limitedduration coverage on the individual health insurance market and
the uninsured as explained further beldw.addition, a severability clause has been added
this final rule. Finally, as was proposed in the proposed rthis final rule is effective and
applicable60 days aftepublicationin the Federal Register.

Comments o\uthority

Severalcommentegsuesti oned the Depart menvasus | egal
aspects of the proposed rul®ne commenter stated that because the PHS Act exshgot
term,limtedd ur ati on i nsurance from the Jdetfismriga i on o
delegation of Congressional authority giving HHS the powelefine shorterm, limited

duration insuranceSeveral commenters questioned whether the Departments have legal
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authority to define shotterm, limitedduration insurance as having a maximum contract term of
less than 12 month€Dne commenter statedatallowing such coverage to lastarlyas long as
individual health insurance coverageuld bearbitrary, capricious, and not in accordance with

law. Another commenter stated that the Departments failed to provide any reasonable
justification for the bange and expressed concern that sieon, limitedduration insurance

will harm consumers and the individual market, will increase premiums for individual market
plans, and will increase PTC expenditures. The commenter noted that despite acknowledging
these potential outcomes of the proposed rule, the Departments stated that pheycsiaghis

action to provide more affordable consumer choice for health coverage. The commenter stated
that this does not suffice to explain the decision for a rulegghthat is inconsistent with the
Department s’ earlier position, cannotandarry
therefords arbitrary and capricious, and cannot stand. One commenter stated that none of the

three preambles supportitite lessthan12-month duration (the 1997 rules, the 2004 rules and

t

p

the proposed rule that this rule finalizes)
maximumlength of coverage Another commenter stated that 3 months is a reasonable,
ordinaryEngl i sh meaning of the word “short,” that

well-reasoned, and that neither the facts nor the statute have changed, only a policy agenda
inimical to PPACA is new.

Another commenter stated that the defamtin the proposed rule is inconsistent with the
statutory texbf PHS Act section 2791 (b)(®ecausehe proposednaximum duratiorior short
term, limitedduration insurance coveragenot sufficiently shortethan individual health
insurancecoveragdo b e consi stent with any reasonabl e

term” This commenter also asserted that the proposed definition is inconsisteRPAGA,

r
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because an issusteeting the proposed definiti@ould avoid all PPACA insurance reforms,
which would deprive consumers of PPACA’s prot
pools. Taking all this into consideration, tktemmenteasserted that the proposed definition is
thus arbitrary and capricious

The Departmentdisagree witltthesecommengrs that questioned our legal authority
The Departmentsaveclear statutorauthorityunder the PHS Act to interprehdefined
provisions ofthe PHSAct, ERISA, and the Cod@ In order to determine thecope of individual
health insurance coverage, which is essential to allow enforcement of the rules that apply to
individual health insurance coverage, the Departments must give meaning to the tetterishort
limited-duration insurancé. Relatedly Congress provided ti&ecretaries ofiHS, Labor and
the Treasuryvith expliat authority to promulgate re¢gtionsas may be necessary or appropriate
to carry out the provisions of the PHS AZDue tothe absence of a statutory definitifmn the
termshortterm, limitedduration insurancgndthe fact thathe only reference such coverage
is as an exclusion from individual health insurance covetageincludeghe authority to issue
regulationson shortterm, limitedduration insurance defineit andset standardthat
distinguish it from individual health insurance coverage

The Departmentalso disagree that the definition in the proposed rule and as revised in
this final rule is inconsistent with PPACA. Both the propasgeand the finalule establish

federal standards fahortterm, limitedduration insurance in a manner that clearly distinguishes

26 Seesection 715 of ERISA and section 9815 of the Goalkichincorporate provisions d?art A of title XXVII of
the PHS Act (generally, sections 2701 through 2728 of the PHS Act) into ERISA and theSeedsspsection
104 of HIPAA. See alspsections 505 and 734 of ERISA, sections 2761 and 2792 of the PHS Act, section
1321(a)(1) and (cdf PPACA and section 7805 of the Code.

27 As diussedn footnotel4, the definition of shofterm, limitedduration insurance also has some relevance with
respect to certain pyisionsthatapply to group health plarend goup health insurance isssavver which the
Departmentsof Labor and the Treasury have jurisdiction.

28 Seesection 2792 of the PHS Act.
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such insurance from the individuag¢alth insurance over age t hat i s subject

individual marketrequirements.Further,there areno explicit statutory standards governing the
degree to which sheterm, limitedduration insurance must vary from individual health
insurancecoverageleaving it to the Departments to use their interpretive authority to distinguish
between the two termgndeed, when the federal regulations for stenn, limitedduration
insurance were first implemented in 1997, sterin, limited-duration insurance/as considered

to behealth insurance coverage wiéltperiod of coveraggat was less than 12 months, as under
the proposed rule. That standard was in placadarly twodecades without objectiorAs
demonstrated by the definition of shtetm, limitedduration insurance in this final rulghort
term, limitedduration irsurance and individual health insurance coveeagealistinguished by
thedifferences in theimitial contractterms the maximum duratiorof a policyitself, andthe

types ofnoticerequirements applicable &ach type of coveragd.he two types oinsuranceare
further distinguished with respect to whether the coverage is considered IMEE.

Departments v thesevdifferences are significamdsufficientto distinguish shotterm,
limited-duration insirancefrom individual health insuranceeerage and the definition of short
term, limitedduration insurance in this final rule is consistent with PPASAyell reasoned, is
clearly within t he iBtbepetnenotmarbitnatysrid capricibukRatiher t vy ,
thandeprive consumersf PPACA protectionsthis final ruleexpand access tadditional,more
affordablecoverage options fandividuals including thosevho might otherwise be uninsured,

as well ago thosewho do not qualify for PTCs awho otherwise find individuahealth
insurancecoverage unattractive. Consumers who want comprehemsiadual health
insurancecoverageas defined byPPACAwill continue tdoe able to purchase such coverage on

a guaranteed availabilignd guaranteed renewabilligsisin the individual marketAs to the
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comment regarding whether the rule is justifiexk the discussion the Regulatorylmpact
Analysis in this final ruldor updatedestimates of the impact enroliment in shorterm,
limited-duration insurance on consumers and the individual market.

As stated abovesomecommenters challenged the legal authority of the Departments to
set a lesshan12 month maximum contract term, including extensibiasmay be elected by
the policyhol der wilhthiofnd ruleé, theDepadrnsenteinmstead setao ns en't
lessthan12-month maximum on thkength of thanitial contract term The Departments would
have had the authority to do the former (aschosa to do so), an@lsohave the authority to
do the latter As explained above, the Departments have authority to establish regulatory
standards for sheterm, limited-duration insurance, including setting a limit on the length of the
initial contractterm The Departments have explained in the proposed rule and elsewhere in this
final rule that this regulatory action is necessarg appropriatéo remove federal barriers that
inhibit consumer access to additional, more affordable coverage ®ptioisupport state efforts
to developnnovativesolutions in response to marisgiecific needs.

This final rule recognizes the role that sh®rm, limitedduration insurance céalfill
while at the same time distinguishing it from individual headdurance coverage by
i nterpr ettarmm” “tsdh omd a n teanof lassithan iI2montted nt r ac t
i mpl ementindut aei 6hT mi ¢g@ui r e meaoréxtersipnshatr ec | udi n
extend a policy beyond a total of 36 montisee below for a discussion of tfaionale for the
interpretation othe” | i md u readtequoem&nto meamo longer thar836 months.States
remain free to adopt a definition with a shorter maximum initial conteactor shorter
maximum duration (icluding renewals and extensiofs) a policyto meet their specific market

needs, including the adoption of strategies to mitigate adverse selection in the individual market
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One commenter stated that unlikealthinsurance products sold in the rgroup
market, shorterm, limitedduration insurance is exempt from federal regulationissdbject
only to state r egul atsistatmoryaautiritytidt@adefing wha sherix t e n t
term, limitedduratian insurance isThe commenter stated that the Departments have no legal
authority to impose regulatory burdens or limitations on steonh, limitedduration insurance,
such as the notice requirement.

The Departmentagree with the commenter that shterim, limited-duration insurance is
exemptfronrt he PHS Act ' s rulesadd isganetallyaubjechi@state eegulation
However the Departmentalsohavelimited authority under the PHS Act to establisderal
regulatorystandardsor shortterm, limitedduration insurancgeancludingstandards related the
maximum length of thanitial contract term, the maximum durati@ncluding renewals and
extensionsjor a policy, and aconsumenotice This final ruleestablishesuchfederal
standards foshortterm, limitedduration insuranca a way that isiecessary and appropriate to
distinguish this coverage from individual health insurance coveragestated above;ongress
provided the HHSLabor, and Treasui§ecretariesvith explicit authority to promulgate
regulations as may be necessary or appropriate to carry out the provisions of the PHEhAct.
Departments believe thtte federal regulatory definitioof shortterm, limitedduration
insuranceasset forthin this final rule,includingthe noticerequirementis necessary and
appropriate to carry out the provisions of the PHS Ad.explained above, the Departments
must give meaning to thendefinedstatutory term shotterm, limitedduration insurancandthe
meaning musdistinguish it from individual health insurance coveraghis is because the PHS

Act imposes certain requirements on individual health insurance coverage, and does not impose

29 Seesection 2792 of the PHS Act.
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thosesamerequirements on shetérm, limitedduration insuranceFurther, theDepartments
believe it is necessary and appropriatecfamsumergonsidering the purchasé shortterm,
limited-duration insurance, and those actually purchasing such insurancewareethat such
coverage is not subject toe federalndividual market ulesunder the PHS ActTherefore, ae
component of théederal standard®r shortterm, limitedduration insurancm this final ruleis
inclusion of the notice specified in this finale, toinform applicants and enrollees trsktort
term, limitedduration insurances not individualhealth insuranceoverageand therefore is not
required tameet the federaharketrequirements thatply toindividual health insurance
coverage Defining shortterm, limitedduration insurance in such a way that requires a short,
standard description of how the coverage might vary from individual health insurance coverage
allows for a clear determinati byregulatorghat the policy is intended to be shtetm,
limited-duration insurancdacilitates compliance by issuers, and promotes ease of understanding
by consumersWe further clarify that tahe extent a health insurance polgoldto an
individual in the norgroup marketncludes the notice, argitisfies thetherfederal standards
for shortterm, limiteddurationinsurancen this final rule, it constitutes shetwtrm, limited
duration insurance and is raitbjectto thefederalindividual market ulesunder the PHS Act
As describecelsewhere in this final rujstates can adopt a definition with a shorter maximum
initial contract termand/or a shorter maximum duratioha policy andcanrequireissuergo
provideadditional hformationas part of theonsumenotice

The proposed rule did not address whether any aspect (or standard) in the definition of
shortterm, limitedduration insurance should be considered independent of other provisions, and
thus severable, if such part of the definition were to be determiuelidn Although there were

no comments that directly addressed severability, from the comments received on the proposed
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rule, the Departments recognize there is a possibility that some stakeholders may challenge the
36-month maximum duration standard iouct. The Departments expect to prevail in any such
challenge, as this final rule and each of the federal standards fotesinortimitedduration

insurance finalized herein are legally sound. If a court should conclude thatnien86

maximum duratn standard for sheterm, limitedduration insurance in this final rule is invalid,

the Departments wish to emphasize our intent that the remaining standards of the final rule will

take effect and be given the maximum effect as permitted by law. Thusgwe added a

severability clause as a new paragraph (4) to the final rule, which addresses two sit@i®ns
wherethe36nont h provision is invalidated ®“as appl:
“facially.” The sefvel lathawcburt hdids ther3@manih maxionom r e a d s
duration provision set forth in paragraph (1) of this definition or its applicability to any person or
circumstances invalid, the remaining provisions and their applicability to other people or
circumstanceshall continue in effect.

General Comments on tiReoposedRule

Many commenters generally agreed that sitertn limited-duration insurancplays an
important role in providing temporary health coverage to individuals who would otherwise go
uninsured.Most commenters also stated that such plans are not meant to take the place of
comprehensive health insurance coverage, and allowing them to be madeetedble
alternativeto comprehensive coverag®uld subject uninformed consumers to potentially
severe financial risksand would siphon off healthier individuals from the market for individual
health insurance coverage, thereby raising premiums for such cav€@agenenters who
supporéedthe proposedule stated thait would allow purchases of shortterm, limitedduration

insuranceo obtain the coverage they waek¢ludingservices they daotwani at a more
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affordable price for a longer period of tim&hese commenters explained thatrently,
enrollees have to reappigr shortterm, limted-duration insurancevery3 months, have their
deductibles reset eveBymonths, ananightlose coverage for conditions that develop during the
initial 3 months. They also noted thatamyindividualsmay be unable to obtain more
comprehensive coveragethe end of the-Bhonth coverage peridoecause they may not qualify
for a special enrollment periddr individual health insuranceoverageandmight havealong
time to wait forthe next individual rarketopen enrollmenperiod

The Departmentagree that shotterm, limitedduration insurance plays an important
role in providing temporaryaluablehealth coverage to individuals who would otherwise go
uninsured.Shortterm, limiteddurationinsurance can also provide a more affordable, and
potentially desirable, coverage option for some consumasis,as those who cannot afford
unsubsidized coverage in the individual markehis final rule balancethe important role that
shortterm, limited-duration insurance plays in the market, while at the shstimguishing it
from individual healthnsurancecoverage andequiring issuers of shetérm, limitedduration
insurance tanform consumers ofiow coverage under the policy might differ fraoverage
under individual health insurance coveragé&erule does this byettingthe maximum length of
the initial contracttermto less than 12 monthestablishinghe toal maximum duratiorior a
policy (including coverag@duringthe initial contractermandrenewals oextensionsinder the
same insurance contracf no longerthan 36 monthsand providing for aoticeto inform
consumers ofiow coverage under the policy might differ from coverage under individual health
insurance coveragelhus, under this final rule, issuers may offer coveragter a shosterm,
limited-duration insurance polidpr up toa total 0f36 months, without any medical

underwriting or experience rating beyond tbatpletedupon the initialsale of the policy (as
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long as theapplicable noticés providedto consumerand the initial contract term lessthan 12
monthg.

The Demrtmentsacknowledge that making shderm, limiteddurationinsurancemore
avalable and for longemitial contractterms angeriods of duration thais currentlypermitted,
could have aimpact on the risk pools for individual health insurance covemgegcould
therefore raise premiums fordividual health insuranceoveraggsee the discussian the
Regulatory Impact Analysis sectiprHowever, as discussed more fully below, we believe the
critical need for coverage options that are more affordable than individual health insurance
coverage, combined with the general need for more coverage omtidrchoicesubstantially
outweigh the estimated impact on individual health insurance premiums.

Initial ContractTermfor Shortterm, Limitedduration Insurance

The proposed rule would have set a maximum length of-ghont, limitedduration
coverage, including any extensiahat may be elected by the polimiderwi t hout t he
consentof less than 12 month&iven that the proposedleudid notinclude aproposil to
permitrenewalperiods in addition to or longer thatie lessthan12-month periogdwe are
addressingll comments related to tfel d¢hsrsl2-mo n tagpéct of the proposed rde
comments on the initial contraterm The Departmentdiscuss and respond to comments
related to renewals and extensionsdrel/the initial contraderm, including comments on the
permissiblemaximum duration foa policy (includingrenewals and extension§the same
insurance contract)ater in this preambleWith respect to the maximum lengthtog initial
contracttermfor shortterm, limitedduration insurangenost comments suggested not extending
the maximum duration beyond the current{gest3-month maximum.Others suggested

periods such dgss tharé or 8 months.Most commenters who supported extending the
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maxmumi initial contract ternsuggested should be364 days.A few commenters suggested
more than 1 yearOthercommentes statecthat any shorterm, limitedduration policy should
end by December 31 ofdlzalendar yeain which the policy period commeas while others
statecthat the maximum duration should bgear or until December 3df the calendar year in
which the policy period commengashichever occurs latelOthercommentes statecthatthe
maximumlengthof thecoverageshould be left to thetates.

As explained irthe proposed rujeve proposed to retuto the lesghan12-month
standardn orderto expand more affordable coverage options to consumers who alesineed
them,to help individuals avoid paying for benefirovidedin individual health insurance
coverage that they believe are not worth the cost, to reduce the number of uninsured individuals,
and to make availabl@orecoverage options with broader access to jplena tharcertain
individual health insurance coveragas TheDepartmentslisagree with the commens who
supported shortermaximuminitial contractterm To the extent thaitial contracttermwould
belimited to a shorteduration for example, 3 months, this would mean that every 3 months,
absent renewability of the policgn individual purchasing shetérm, limitedduration insurance
would be subject to randerwritingif they did not have a renewal guarantaedwould possiby
have hisor herpremium greatly increased as a resilhe issuer could also decline to issue a
new policy to the consumer based on preexisting medical condi##dss, to the extenthatthe
policy has a deductible, the individual would not get credit for money spent toward the
deductible during the previous 3 months.addition to the extenthatthe policy excluded
preexisting conditions for a specified period of time or imp@ssditing period on specific
benefits, the individuahight not get credit fotheamount of the time her shehad the previous

coverageandthusthe waiting period on preexisting conditiamson specific benefitarould
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start over, leaving the consumer witth@overage fothe condition(s) or benefit(suntil the new
waiting period expiresAlthough theseircumstancesould be somewhat mitigated if the
maximum initial contractermwas somewhat longer than less than 3 months, for example, less
than 9 months, the Departments believe that mitigating ttiesenstancesven further, by
establishing a federahaximum initial contractermof less than 12 months, is preferabléhe
Depatmentsfind all of these to be compelling reasons in favor of permittimgaaimuminitial
contracttermof less tharl2 months, rather than a shorter maximoital contractterm

With respect to the comment that any shierin, limitedduration policy should end by
December 31 athe calendar yeain which the policy period commencehis could result in
many such policies having an init@dntract ternof far less than 12 months, which for the
reasons stated abowike Departmentselieve is not desirabléNith respect to the comment that
the maximum duration should be 1 year or until Decemberf 8ie cdendar year in which the
policy period commencethe Departmentdo notbelieve that a policy with an initi@ontract
termof 1 fullyearwoul d s at i $ ey mt h € o 'mp lptarm,tnmitedadraticnh o r t
insurance, as it would have the same ind@itracttermasindividual health insurance
coverage.

The Departmentagree thastategemain free to adopt a definition with a shorter
maximum initial contract term. The maximunitial contract ternof less than 12 months
established in this final rule providasuniform federal standafdr the initial contract term for
shortterm, limiteddurationinsurance As explained in the proposed rule and elsewhere in this
final rule, this standard was selectedorder to promotaccess tthealth coverage choices in
addition toindividual health insirance coverageavhich, as stated abowaay or maynot bethe

most appropriate or affordable policies smmeindividuals. Therefore, this rule sets a federal
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standard for thenaximuminitial contracttermfor shortterm, limitedduration insuranceThis
federal standat dr déf c o enp cteri,dimitedeldradio insuraricas

less than 12 monthsThefederal maximum duration far policy (includingrenewals and

extension®f the same insurance contradiscussedurtherbelow,implements he “4 i mi t ed
durati on” c o-tempolimédduratior inswdnaer t

Many ommentershatopposed thextension of the maximumitial contracttermfor
shortterm, limitedduration insurancgenerally expressed concerns about the lack of protections
for consumers who purchase shiantm, limitedduration insuranceSome of theseanmenters
statedthat such insurande not a viable option for people with serious or chronic medical
conditionsbecaus@f potential policy exclusionsCommenterslsostated that shoterm,
limited-durationpolicies discriminate against those with serious illnesses and other preexisting
conditionsincludingmental health and substance abuse disordels;consumerswomen
transgender patientgersonawvith gendesidentity-related health concerpend victims of rape
and domestic violence.

Thecommenters did not provide persuastvaencefor concludingthat shorterm,
limited-duration policies disaminate against individualsThe Departmentacknowledge that
shortterm, limitedduration insurance may not be suitable coveragalfandividualsin all
circumstanceand thain someinstancest maynotprovide coverage that is as comprehensive
asindividual health insurance coveragelowever,shortterm, limitedduration insurance cdre
aviablehealth insuranception for many people in many circumstanc@sso, no individual is
required to enroll in shoterm, limitedduration insuranceather it is simply an additional, and
likely more affordableoption thatmaybe available to themindividual health insurance

coverage is unaffordable for maognsumersparticularly those who do not qualify for P3.C
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Of uninsured consumers visitjthe HealthCare.gov website the past year, 63 percent of those
who did not purchase a plaited high premiums as the primary reason not to purckfase.
Furthermoretheavailability of shortterm, limitedduration insurancprovides an additional
choice formanyconsumers thaxists side-by-side withindividual markettoveragewith the
endresult thaindividuals are provided with more choices anave the opportunity to purchase
the type of coverage that is most desirable and suitabledondividualand/or herfamily.
Additionally, manyindividuals whohave health conditions for wdti theydesire coverage that
might bemore comprehensive thavhat is available through sheadrm, limitedduration
insurancecanaccessndividual health insuranceoverage on a guaranteed avdiednd
guaranteed renewke basis and, if enrollment is pursued through an Exchandehe individual
is otherwise egjible, may qualifyfor the PTCto offset the cost of such coveragad, in some
cases, costharing reductionsPTCs and costharing reductiongenerallyarenot available to
purchasers of shetérm, limitedduration insuranceHowever, statemay beable toprovide
subsidiego purchasers of shetérm, limitedduration insuranceith funds provided under
waivers authorized by section 1332 of PPAEghould they choose to do so atuldthe
waiver satisy all applicable requirements.

Also, states have flexibility to establish a different, shorter maxinminal contractterm
consistent wittstate law. In addition, these final rules require the prominent display of a notice
in the contract and any application materials provided in coiemegith enrollment in shott
term, limitedduration insurance to alert consumers alhaut coverage under the policy might
vary from coverage under individual health insurance cover&ge the discussion beldar an

explanatiorof the changes the Depaugnts are making to the required noticéhiis final rule in

30 CMS Exchanges Trend Report, July 2, 2018
3142 USC 18052.
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response to commenters’ concerns asomewt consum
those variationsThese changes include a clarification tstates havéheflexibility to require
additional consumer disclosures.

Many commentera/ho opposed the extension of the maximuaial contract term for
shortterm, limitedduration insurancexpressdconcermaboutwhat they viewed aslastory of
aggressive and deceptive marketing prastlmgindividuals who market shetgrm, limited
duration insurance. One commenter stated that over the past Xtaarsegulators have seen
anincreasan complaints about such insurance, with consumers saying they were unaware their
plan did not prome comprehensive coverage or that they could be refused policy at the
end of the contract termMany commenters provided exampbd specificissuesstates were
dealing with such as issues with claims handling a 10state survey conducted by the
Commonwealth Furid cited to by some commentesate regulators noted an increase in
complaints about brokers using deceptive practices to enroll people iteshorimited-
durationinsurance over the phon&omecommenters also mentioned the low levels of health
literacy, particularlyamong younger adults, and how this could exacerbate deceptive marketing
practices byshortterm, limitedduration insurancessuers and brokersSeveral commenters
statecthat they did not want state laws prohibiting the sale of gbamt, limitedduration
insurance preempted.

This final ruleestablishes federal standardsghortterm, limitedduration insurance

only with respect to the maximum length of the initiahttact term, the maximum duration af

32 Dania Palanker, Kevin Lucia, SabriGao r | et t e, Maanasa Kona, “ Plermpleakhed Fede
Coverage Leave Regulation to Stat€dommonwealth Fund, February Z0)18. Available at
https://www.commonwealthfund.org/blog/2018/propo$ederatichangesshortterm-healthcoveragdeave

regulationstate
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policy (including renewals and extensiamsder the same insurance contyaghda consumer

notice. States are free to regulate such coverage in every other respect. This contrasts with the
federal regulation ahdividual health insurance coverageder the PHS Acivhich touches

many aspects of individu&kalthinsurance coverage, and therefore lirties degre¢o and

areas inwhich states may regulate such coverage. This is yet another way in which thé feder
regulation of shorterm, limitedduration insurance in this ruig differentfrom individual health
insurance coveragén fact, several commenters (both in faedrand opposed {ahe proposed

rule) said thastatesshould retain the authority to regulate sktertn limited-duration insurance

and that such authority should not be preemptetthd®yHS Act Several commenters requested

the Departmentt coordinate with the states on the regulation of stewrh, limited-duration
insurance.The Departmentsave considered those comments, and we acknowledge and respect
states’ aut hhe busirtess afisuwance €hg Ddpartmentgenerallyagreethat

states retain the authority to regulate stenn, limitedduration insurancand further note that

this final rule does not change or otherwise modify the existing PHS Act preemption st&ndard.
As such, states may shorten the length of the maximitial contract term, the 3fonth total
maximum duration (including renewals or extensions) discussed further below, or both, although
they may not lengthen thenRelatedly, as discusséaterin this preamble,n this final rulethe
Departmentsadded languag® thenotice toalertconsumerso howthe coverage they are
purchasingnight vary from individual health insurance coveragealsoadded a clarification

to the regulation text thatatesmayalso impose additional requirements with exggo the

language in the consumer noticgtates remain free to regulate skerim, limitedduration

33Seesection 2724 (formerly section 2723) of the PHS #uil45 CFR146.143 and 14810 See als®2 FR
16894 at 16904 and 69 FR 78719 at 78739.
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insurance. We also clarify that tHisal rule does not preempt any state lgnshibiting the sale
of shortterm, limitedduration insurance

Renewability of Shofterm, LimiteddurationlnsuranceCoverage

The proposed rule provided that in determining whether an insurance contract had a
duration of less than 12 months, extensithiag may be elected by the policyholder without the
I s s waneeritvgere taken into accountThe Departmentsolicitedcomments on the conditions
under which issuers should be ablallow shortterm, limitedduration insuranct® continuel2
mont hs or | onger wihe¢ DepartrheatalsoIgitececormngentzoons ent .
whether any processes for expedited or streamlined reapplication feteshgrtimitedduration
insurance that would simplify the reapplication process and minimize the burden on consumers
may be appropriate; whether federal staddare appropriate for such processes; and whether
any clarifications are needed regarding the application of the proposed definition désnort
limited-duration insurance to such practices. For exanipdéeproposed rule preamble noted that
an expeded process could involve setting minimum federal standards for what must be
considered as part of the streamlined reapplication process while alisaureggo consider
additional factors in accordance with contract terms. The Departments were also interested in
information on anytate approaches (including any approachesstiassare considering
adopting) to minimize the burden of the reapplication eder issuers and consumers.

Several commenters questionedhe p a r t m eonty t@ permi thetdaratioof
shortterm, limiteddurationinsuranceo extendto 12 months or longahrough renewabr
extensiorof such policies.One commenter statéedh at *dluirmittieodh” means t he:
cannot be made guaranteed renewaBleveralcommentes stated thaestablishing guaranteed

renewabilityrequirement for shotierm, limitedduration insurancerould be contrary to the
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plain language of theautesinceshortterm, limitedduration insurances excludedrom the
statutorydefinition ofindividual health insurance coveragéne commenter statéhatshort
term, limited-durationinsurancassuers should be permitted to sell a policy with a duration of
less than 12 months, with a separate guaranteed renewability rider, allowing the customer to buy
a new policy without underwritingThe commenter stated that the Departments have no
statutoy authority to prohibit or otherwise regulate such arrangements, and that the Departments
have no authority to require guaranteed renewability, or prohiddne commenter suggested
that issuers be allowed to sell multiple consecutive policies atitted point of sale ande
allowedto sellrenewal options with and without preexisting conditions exclusi@ree
commenter stated -terimaimiteddhuer atte romm ptosidesauthiaity © e ”
define the length dime within whichsuchinsurancecontracts must expire, but does podvide
authority to limit how many contracts consumers enter into, or to regulate renewal guarantees.
The commenter asserted that renewa’jdexplpmiagr ant ee
that such garanteegrotect against premiums increasing, bunhdoprovide benefits consisting
of items and services paid for as medaie andherefore, thdepartmentgannot regulate
these contractsSi nce r enewal guar ant eese’dheeommenter “ heal t
assertedi is reasonable to interpret the statute as not counting renewal guarantees against the
time limit the Departmentset for the contract for medical benefinothercommenter stated
that, should the final rule allow renewals, then changing the interpretation of this from the
current rule, without support, would violdtederal law

Other commenters commented on the renewal of &, limiteddurationinsurance
coverage from a policy perspectivilost suchcommentersvho supporedthe proposed rule

stated that shoterm, limitedduration insurance should permitted to beenewablewhile
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those who opposed the proposed rule and some who agreddngitfieninghe maximum
periodwere opposed tpermittingsuch policieto berenewable.One commenter stated that a
federal mandate for automatic renewability would limit the righaiés and the ability ctate
regulators to determine the design, length, ahelsspractices of shetérm, limitedduration
insurance plans in a manner that best protects their consumers and mafegiscommenters
addressed the extent to which, and the circumstances under which, individuals should be
permitted to reapply for a@rage under an expedited application proc&ssne of these
commenters opposed such an expedited process, while others favored permiimgy it.
commenter suggested that shiertm, limitedduration insurance issuers could desidess
thanl12-month plan with an option toerite at point of saleThis product would have a
different set of underwriting questions at point of sale for the optitpon expiration of the
initial contractterm, the issuer could elect to waive preexisting coodg and underwriting for
the newlessthan12-month period.One commentestatedthatfederal standards should regulate
shortterm, limitedduration insurance policies, including standards for reapplication, while one
commenter asserted trsites show maintain authority to regulate the application and
reapplication processAnother commenter that supported the proposed rule suggested further
expanding th@roposed federal standartdspermit guaranteed renewals for skerim, limited
durationinsurance.

Although someommentes questioned whetheéhe Departments have authority to
impose a guaraeed renewability requiremeat shortterm, limited-duration insurancehis
final rule does not impose such a requiremétdther, it permits, butaks not requirdssuers to
renewor extenda shoriterm, limitedduration policyup to a maximum total duration of 36

monthsand stillhave such coverage considered stemtn, limitedduration insuranceThis rule
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does so by establishing a maximum duratba shoriterm, limitedduration insurancpolicy
(inclusive of the initial contract term and renewals or extensiodsr the same insurance
contract)of no longer than 36 months.

Under this final rule, the tataumber of consecutive days of coverage urdgngle
(that is the samginsurance contract the relevant metric toalculae the duration of the
coverageo determireif it satisfies the 38nonth maximum duration standard. In contrast, the
total number of consecutive days of coverage utwieor more that is separatginsurance
contractseven if one picks up where the last endedrelevant to the 38nonth maximum
duration standardThe number of days of coveraigeseparateontracs is considered separately
and the relevant question is whetbachindividual contract satisfies the 3@onth maximum
duration standardNothing in this final rule precludes the purchase of separate insurance
contracts that run consecutively, so long as each individual contract is separate and can last no
longer than 36 months.

With respect to the comment that, should the final rule aleavewals, then changing the
interpretation of this from the current rule, without support, would violate federal law, the
Departments note that the current rule (the October f0dlarule) also allovs renewals™
Accordingly, with regard to permittingmewals, there iso change of interpretatior.he only
difference between the two rules with respect to renewals is that the current rule allows renewals
to the extent the total duration of coverageluding the initial contract terend any extensions

or renewalsis less than 3 months, whereas this final rule allows renewals to the extent the

3 The 1997HIPAA rule similarly addressedxtensiondor shortterm,limited-duration insurancéhat is short

term, limitedduration insurance was defined as health insurance coverage provided pursuant to a contract with an
issuer that has an expiration date specified in the conteding irto account any extensionseted by the
policyhol der wi t h thattsledsthan 1?2 mosthsafter tise originah effectiveé date of the contract)
62 FR 16894 (April 8, 1997).
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maximumduration ofa policy, including the initial contract terand renewals or extensiqns
up to 36 months.

The Departments have determined that36monthlimit on coverage, including the
initial contract term, plusenewds or extensiongwithout limiting consecutive periods of
separateoverageas explained aboye at i sf i e sd urhaet i“dn "mittteoenddp onent o
statutoryt e r m -tersnhimitedkduration insurance(while the lesghan-12-months limit on
the initial contractterm, discussed above,at i sf i etsernrm’e demmpaor)eThe of th
Departments note that Congress didef@nge the existing referencestoortterm, limited
duration insurance as an exclusion fromthe AdS def i ni ti on of “individ
Cc 0 v e rorotherwiseaddress shoiterm, limitedduration insurance in PPACA, which
indicates Congress was not concerned with dleon, limitedduration insurance existing side
by-side, at leastinder the standard in place prior to the October 2016 witle individual heah
insurance coveragelhe Departments believe that a maximum duration of 36 months for short
term, limitedduration insurance is consistent with these two insurance markets existHy-side
side, while stillgiving meaning atheffecttot h e * ddurami d@oeedonendf shortterm,
limited-durationinsurance.

Li kewise, the Departments’ interpretation
construction that disfavors rendering one or more statutory words or phrases redundant. Here,
Congressusedtwoe r ms -t e‘rsmh’oratn-dur &t mon ed The Depart me
concluded that these two terms are best interpreted to refer to periods of time of differing length;
if they both referred to a tienperiod of the same length (for exampi¢he Departments
interpreted both words to refer to a time period of less than twelve months), then one of the terms

would be rendered redundant, or nearly so. The Departments likewise conclude that the term
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“limureadt i on” refers dam “as Hdomomig’erb dad anes g,e rwiloidl €
policy’ s duration is (absent cancell ation) ne
shorter than its duration (if the policy is renevegcextendell Thus, the Departments conclude
that theedderatiOonm refers to a period of ti me
contempl ated 4yrtmhé tae rsrecéwal tif @ shigterma pokcy for a
time period potentially longer than the maximum term length for which a-&rartpdicy can
be acquired (under this final rule, less tdi2months).

In determining the appropriate limits on the permissible range of renewals or extensions
in giving meani ndgurat itdre, t etrhme “Depmfarntedent s wer
stakeholdecomments and other circumstances under which Congress authorized temporary
limited coverage options. In particular, the Consolidated Omnibus Budget Reconciliation Act of
1985 (COBRA) requires certain group health plans to extend group health coveradaito c
individuals otherwise losing that coverajeCOBRA requires certain group health plan
sponsors to provide a temporary continuation coverage option for a minimum of 18, 29, or 36
months, depending on the nature of the qualifying event that trittgeetemporary coverage
period. Under COBRA, the maximum period that COBRA coverage could extend is for a period
of 36 months (where the qualifying event is employee enrollment in Medicare, divorce or legal
separation, death of an employee, or lossofdlepe nt chi |l d status (that i
plan)). In certain circumstances, individuals experiencing a qualifying event such as job loss,
which triggers an initial 1-8nonth COBRA continuation coverage period, may experience a
second qualifying eant, making them eligible for a total maximum duration of 36 months of

COBRA continuation coverage.

326 USC 498B(f), 29 USC 11611168, 42 ($C 300bbl —300bb8.
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Similar to COBRA, shorterm, limitedduration insurance also serves as temporary
coveragdor individuals transitioning between other types of coverag#accordingly the
Departments believe that it is reasonable to
duration,” as both types of#thatis, to®nowdgtempsrary ve an
health coverage for individuals who are not cursealigible for or enrolled in comprehensive
medical coverageand are transitioning between types of coverdgmelike COBRA, where
Congress explicitly authorized a sliding scale of maximum duration periods, the Departments
decline to adopt a sliding scapproach to the maximum duration period for stemn, limited
duration coverage. We adopt the approach outlined in this final rule for simplicity in the absence
of explicit, staggered statutory maximums and because no party is required to renewdr exte
coverage for the maximum duration with resped $bortterm, limitedduration insurance
policy; instead whether to provide coverage for the maximum period is left to the states and/or
contracting parties. Accordingly, in establishing fedstahdagisfor shortterm, limited
duration insurance, the Dedpuarratmeonnt”s iinntae rnpa nente
with the temporary continuation coverage maximums available through COBRA and the
somewhat similar statutory temporary continuatbeoverage provisions under the Federal
Employees Health Benefits Progrdfuyhich permitcontinuationof coverage for up to a
maximum duration of 36 months.

Individuals may choose to purchase sherin, limitedduration insurance for a variety
of differentreasons, which may align with various COBRA qualifying events or not. Further,
whereas COBRA describes tmenimumperiod that certain group health plan sponsaust

offer COBRA continuation coverage, these regulations describeakenumcovemlge period

35 USC 8905(a)
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during which insurergayrenew a shosterm, limited-durationinsurancepolicy. However the
Departments conclude that the-@®nth maximum coverage period is a reasonable and
appropriate benchmark f-dour atByalowpn€@BRA g t he t e
coverage to last up to 36 months in some circumstances, Congress recognized that 36 months
gualifies as a temporary period of transition, during wieeberageof limited duration may be
useful. The Departments have strong policy abersitions, as described elsewhere herein, for
adopting an interpr-@trmratioondofthaoatt prowm dés mart !
insuranceor individuals transitioning between other types of coverageand COBdGH’ s 3 6
maximum provides precedt for a 3émonthcoveragegeriod that is designed to be of limited
duration.Therefore, in looking to COBRA as a guidepost for determining the maximum duration
of shortterm, limiteddurationinsurancetpat is thelengthof coverage under thaitial contract
term, plusrenewals oextensiony the Departments believe the-8t®nth COBRA period, rather
than the 18nonth COBRA period, is more appropriate.

The Departments also believe permitting renewaxtensiorof ashortterm, limited
duration insuranceolicy, but only to the extent thmaximum duratiorof coverageundera
policy is no longer than 36 months, serves to further distinguish suchtshartlimited
duration insurance frommdividual health insurance coverage, which musgbaranteed
renewabléndefinitely, except under certain limited circumstanteas noted earlier in this rule,
stateshave flexibility to establish a different, shorter maximum durafbora shortterm,
limited-durationpolicy (includingrenewalsor extensiongconsistent wittstate law.

While the Departments did not specifically propose then®@thmaximum duration

period for shorterm, limitedduration insurance coverage in fh@posed rulecomments were

3’Section 2703 of the PHS Adteealso42 U.S.C. 300gg2.
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solicited onall aspects of the proposadle, including whether the length of shtetm, limited
duration insurance should be a different durati@m less than 12 montlendthe

circumstancedf any,under which issuers should be allowed to contiilat is,renew)such
coverage for 1onths or longees. Comments were also solicited apotential reapplication
procesdor shortterm, limitedduration insurangancluding whether there should be federal
standard for sucha process. In response, the Departments recaivaderange ofcomments
indicating that shosterm, limitedduration insurance coverage shouldéguired to be
guaranteed renewabkhouldbe permitted tderenewedor extenédfor a designated period of
time, and also that it should nbe allowed tderenewedor exten@dbeyond the initial contract
term We also received a number of suggestions regarding the adoption of federal standards
govening anyreapplication processesfter consideration oéll the commentselated to the
issue of renewability or eghsionsand for the reasons stated abdhes final rde permits a
shortterm, limiteddurationinsurancepolicy to be renewedr extended so that the total duration
of coveragaunder the policynay beup to 36 months.

Renewal guarantees generally perangolicyholder, when purchasing his or her initial
insurance contract, to pay an additional amount, in exchange for a guarantee that the
policyholder can elect to purchase, for periods of time following expiration of the initial contract,
another policy opolicies at some future date, at a specific premium that would not reflect any
additional underwriting.In 2009, shortly before enactment of PPACA,one t he nati on’ s
largesthealth insurance isswsxeceived regulatory approval from 25 states to afeewal

guarantees as a standalone product, for an annual premium equal to 20 percent of the cost of a

38 See for example83 FR 7440.
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guaranteed renewable health insurance péfiaith respect to the commendnrenewal
guarantees, to the extent a contract for health insurance gevsextendedr renewed
whether due tarenewalguarante®r otherwise, the period of health insurance coverage that is
covered by the renewal extensiorof the policyis counted toward th@6 month maximum
duration, as to not do so would ignorethe ani ng of t he s tdaratiant ory phr
However to the extent a contradbes not provide health insurance covetaged instead
consists of @eparate transactiar other instrumeniinder which the individual cam advance,
lock inapremiumrate in the futurer the ability topurchasea new separatshortterm, limited
durationinsurancepolicy ata specifiedpremiumrateat a future datevithout reunderwriting
such subsequent periods of coveragderthe new, separatshortterm, limitedduration
insurance policiesrould not count toward the 3@gonth maximum.Through these mechanisms,
it may be possible for a consumer to maintamerage undeshortterm, limitedduration
insuranceoliciesfor extenad periods of theto protect themselves against financial
vulnerabilities such as developing a costly medical conditidhe ability to purchase such
instruments, which are essentially options to buy new policies in the future, is at present
permitted under federal lawnd this rule does nothing to forbid or permit such transactions.
Furthermore, the Departmemotethat anyone, not jugtolicyholders of shorterm, limited
insurance, can purchase such instruments under current federal law (which this rule does not
alter).

Similarly, theDepartmentslsohave not, and do not in this final rufgphibit issuers

from offeringa newshortterm, limitedduration insurancpolicy to consumers who have

®Reed Abel shheng!l t“hUntiat eldn s ur e NeWw ¥orkRimesbdacember2, 2008s ur ance, ”
https://www.nytimes.com/2008/12/03/business/03insure.html
40 Seesection 279(h)(1) of the PHS Act
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previously purchased this type of coverage, or otherwise preventgersstrom stringing
together coverage undeeparat@olicies offered by the same or different issuéostotal
coverage periods thatould exceed 36 monttfe The Departments are alsmnificantlylimited
in their ability totake an enforcement actiomder the PH®&ct market rulewith respect tsuch
transactions involving products or instruments that are not health inswareage® As
commenters mentionedie also recognize thétte mechanisms and means by which coverage
may be extended oenewedmay vary from state to stat&urther, statesanshorten the
maximum duration for a shetérm, limiteddurationinsurancepolicy, but cannot extenthe
maximum duratiobeyond the 36nonth federal standard.

Thereforeas stated aboyender this final rule, théotal number of consecutive days of
coverage under trEameinsurance contract is considengtien calculatinghe duration ot
policy for purposes of determining if the insurance satisfies th@@@h maximum duration
federalstandard.In contrastthe total number of consecutive days of coverage \sej@rate
insurance contracts it consideredvhen calculatinghe duration of coverage for such purpose.
Rather, in such cases, the number of days of coverage ea®@ontact of insurance is
considered separately, to determine if the duration of the coverage under each contract satisfies
the 36month maximum duration standaahd coverage under each new contract commences a
new period of coveragelhe Departmentgenerdly defer to state law to determitiee
circumstances under whidonsecutive periods of coverage are under the same, or under

separate, insurance contracts.

4181FR75318.
“2However, the Departments may have the authority to regulate health inscoarcagdssued pursuant to such
an instument
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In addition tohavingauthority to allow renewa or extensiongor amaximum duration
of up b 36 monthsthe Departments also determirtedre are sound policy reasongtovide
the ability for renewaland extensionasset forthin the final rule. Many of theseeasonsre
discussed above with respect to the-tass 12-month initial contract term maximufmalized
in this rule. As many commenters pointed otd,the extenthat the maximum duration of short
term, limitedduration insurance is limited to a relativehort period of time, for exampléess
than3 monthspr even less than 12 months, without permitting reneeragtensionghis
would mean that every 3 montbsevery 12 monthsan individual purchasing shetdrm,
limited-duration insurance would belgect to reunderwriting, andvould possibly have hisr
herpremium greatly increased as a resillso, to the extent the policy excluded preexisting
conditions for a specified period of time or imposemdaiting period on specific benefits, the
individual might not get credit fotheamount of time her shehad the previous coverag&he
issuer could also decline to issue a new policy to the consumer based on preexisting medical
conditions. The Departmetsfind all of these to be compelling reasons in favor of permitting
renewalsand extensionas set forth in the final rulsuch that the maximudurationof
coveragaunder a single sheterm, limitedduration insurance poliapay be 36 months
(including renewabr other extensioperiods), as opposed to less than 12 monitisile the
Departments anticipate that some issuers will choose to provide renewals without the restrictions
described above (such as providing renewals without premium increaseghand resetting
preexisting condition exclusion waiting periods), we note that-g¢bort, limitedduration
insurance issuers are not required to do so under this final rule and may determine the terms of
the renewal in the shetérm, limiteddurationinsurance contract, subject to the definition of

shortterm, limitedduration insurance in this final regulation and any permissible state law
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variations. Furtherni consi deration of Congress’ i ntent
individual health isurance coverage (and therefore, to exempt from the HIPAA and PPACA
individual market requirementshortterm, limiteddurationinsurance, the Departments are not
imposing a guaranteed renewability requirement on ghort, limitedduration insurance
The Departments appreciate the comments and suggestions regarding simplified or
expedited application and reapplication proces3é® Departments decline to adapt
otherwise establish federal standards regarding such procedures at thiRdiimer.the
Departmentslefer to the states to define and regulate such practices.
Notice
In the proposed rujeéhe Departments proposed to revise the notice that must appear in
the contract and any application matergigvided in connection with enrolimeintshortterm,
limited-duration insurance. The Departmentéed concernthat shortterm, limitedduration
insurance policies that provide coverage lasting almost 12 months may be more difficult for
some individuals to distinguish from coveragailable n the individual markewhich is
typically offered on a 12nonth basis. Accordingly, under the proposed rule, one of two
versions of the following notic@as proposed tbe required to be prominently displayed (in at
least 14 point type) in the contraotd in any application materials provided in connection with
enrollment:
THIS COVERAGE IS NOT REQUIRED TO COMPLY WITH FEDERAL
REQUIREMENTS FOR HEALTH INSURANCE, PRINCIPALLY THOSE
CONTAINED IN THE AFFORDABLE CARE ACT. BE SURE TO CHECK YOUR
POLICY CAREFULLY TO MAKE SURE YOU UNDERSTAND WHAT THE

POLI CY DOES AND DOEBHNS COVERAGHEHERPIRES OR YOU
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LOSE ELIGIBILITY FOR THIS COVERAGE, YOU MIGHT HAVE TO WAIT UNTIL

AN OPEN ENROLLMENT PERIOD TO GET OTHER HEALTH INSURANCE

COVERAGE. ALSO, THI S COVERAGE I S NOT *“ Ml

N

COVERAGE" . Il F YOU DON' T HAVGVERAGEFORUM ESSE

ANY MONTH IN 2018, YOU MAY HAVE TO MAKE A PAYMENT WHEN YOU

FILE YOUR TAX RETURN UNLESS YOU QUALIFY FOR AN EXEMPTION FROM

THE REQUIREMENT THAT YOU HAVE HEALTH COVERAGE FOR THAT

MONTH.

Given thatthe individual shared responsibility paymentéduced to $0 for months
beginning after December 2018, the Departments proposed that the final two sentences of the
notice must appear only with respect to policies sold on or after the proposed applicability date

of the rule, if finalized, that have awerage start date before January 1, 2019.

The Departments solicited comments on this revised notice, and whether its language or

some other language would best ensure that it is understandable and sufficiently apprises
individuals of the nature of the caege.

Many commentergenerallysupprted the approach in the proposed rule dstort
term, limitedduration insurancpolicy must includesucha notice. One canmenterstatedthat
the notice should not be part of the definition of shemn, limiteddurationinsurane, but
should be a separate requiremiiat applieonce a policy satisfies tighortterm, limited
durationinsuranceadefinition. One commentestatecthat requiringshortterm, limitedduration
insurancassuers to use one of two different notices (depending on the year) is burdensome to
issuers andtate regulators with respect to filing policies, and suggested developing one notice

that could be useir all years. A few other commenters also more generally supported the use
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of just one type of noticeOne commentestated thaissuers should be permitted to modify the
notice to provide additiaal disclosures about their shoerm, limiteddurationinsurance
product, subject tetate approval, while another commenter said stedés should be permitted
to prescribe their own notice language, withfisderal language as a default for thstsg¢es that
fail to do so.

The Departmentelieve it isimportantand appropriatéor issuers of shoitierm, limited
duration insurance to discloieekey potentialcharacteristicef such insurance to applicants
and policyholdersConsumers neeals complete and accuratdormationas possible in ordéo
make informed coverage purchasing decistoeméether it be for comprehensive, major medical
coverage in the individual market fmr shortterm, limitedduration insurangevhich can
consist of a wide variety of coverage optiofitiereforethefinal rule retainsthe notice
requirementwith some changes to content and style, as discussed. below

The Departmentdecline to adopthe suggestiorthat the notice should not be part of the
definition of shoriterm, limitedduration insurance, buristeadshould be a separate requirement,
once a policy satisfies the definition of shtatm, limitedduration insuranceThe Departments
do not believe there is a compelling reason tohemge the regulatory structuréhe
Departmentslso decline to adopt the suggestion that one disclosure notice be used, regardless of
the year in whiclihe policy is issuedAs previously stated, the amount of the individstedred
responsibility payment will be $0 for months beginning January 2809 shoriterm, limited
duration policies covering any months before January 2019, the Departments believe it is critical
that the disclosure notice inform applicants and policyholderdhbgtcould be liable for the
individual shared responsibility payent given the potential financial consequences for not

maintaining MEC during that timeHowever, for policies not covering any such month, not only
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would such language be irrelevant, but the Departments beliewelitbe confusing.The
Departmentsurther note that the language in the two notices is verbatim with the exception of
the final two sentences (whichust notappear in notices provided with shagtm, limited

duration insurance policies with a coverage start date on or after Janu@ip)l, Therefore,

the Departmentselieve any burden associated with the two notiggsying to different periods
areoutweighed by the benefits of mitigating the potential for consumer confusion that could
result from maintaining the last two sentencethenotice whenprovided forpolicieswith an
effective date on or after January 1, 2019.

With respect to additional flexibility to add languagette noticesthe Departments have
clarified as part of théinal regulationghatstates may requiradditional language to be included
in the noticesas discussedlsewhere in this ruleln addition, there is no prohibition on issuers
including additional language in their notices, as long as the additional lareg@agately
describes the coverage

Many commenters suggested specific changes to the content of the nétines.
commenters suggested expanding the notice to include details subich®enefits are not
covered by the planyhethempreexisting conditions are coveradhich PPACA protections will
not be applicable, and mockearly state that loss of shderm, limitedduration insuranceill
not trigger a special enroliment perimdthe individual market Several commenters stated that
the notice should not onlystinguishshortterm, limitedduration insurancéom available
individual markefplans, but shald also distinguish the former from excepted benebigerage
Some commenters suggested makingntbtece availablen several language€One commenter
stated thathe notice should illustrate how certain conditions would be covered. Several

commenterstatecthatthe notice should not be in capital lettefsfew commenters stated that
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the notice should inform consumers ttighey choose to purchase shtetm, imited-duration
insuranceollowing expiration of the policy, they will be underwritten again, while another
commentestated thathe notice should state that, even if the consumer passesleewriting,
he may not be covered for medical conditions thatprevious policy coveredA few
commenters stated that the notice should indicateptirahasers of sheterm, limitedduration
insurancecannot qualify folPTCs(althoughsomepurchasers of qualified health plans sold on
the Exchange canOne comnmenter stated thatthe notisehoul d say that the po
comply as well as “i g nwiPAGA requitemants.@ne commentermp | vy
stated thathe notice should have a CAUTION heading, be in bullet form, be written in dark
color type, be literacyested to aBgrade reading level, and have the MEC language listed first.
One commentestated thathe notice should appear on the first pagdefdolicy, rather than be
di spl ayed . @nemmnentestatédlthathe statement that shadrm, limited
duration insuranceaynot comply withPPACA and may require additional payment with your
taxesshould be removedOne commenter notedétin addition toPPACA, shortterm, limited
duration insurance is also exempt frother specific federal lanand that should be included in
the notice as wellOne othe commenter recommeadthat thenotice include a link to the
applicable statdbasedExchangewebsiteor HealthCare.gov.

The Departmentagree withsome otthe commenters who suggesfedviding additional
specificity in the notice Thereforethe notice irthe final rule has been revised twld language
to make consumemswvare ofpotentialexclusions or limitations regarding coverage of preexisting
conditions or health benefits (such as hospitalization, emergency sematesnity care,
preventive care, prescription drugs, and mental health and substance use disorder sEne&ces).

notice in the final rule also contains new language inforraarggumers that the policy might
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have lifetime and/or annual dollar limits on health benefiise Departments did not incorporate
theotheradditional language suggested by other commeniédrs Departments believe the
language added in this final rule provides important new information to consumers, without
lengthening the notice to such an extent that would make it cumbersome to read, or cause
consumers to not read it at althe Departrantsare also cognizant of the burdens and costs on
issuers that would be associated with a longer notimevever,statesmay require additional
language in the notice, consistent with their authority to regulatetanorf limitedduration
insurance.The Departmentalso agree with the commenters who suggestedtbatotice not

be in all capital lettersas the Departments believe the notitke be more readable sentence
case®® Therefore, the notice in the final rukein sentencease.

Given the varying demographics of different states, the Departaisatree with the
comment thathis final ruleshouldrequirethe noticeto be available in several languages.
Althoughthe Departmentbelieve it is important for the disclosure notioée useful and
informative to individuals who are mdgeratein a language other tha&mnglish the
Departmentsleclinein this ruleto require that the notice be provided in additional languages
Statesas primary regulators of shedrm, limitedduration insurancean impose additional
requirementss may be necessary to meetal needs The Departmentdisagree with the
comment that the notideave a CAUTION heading, should be in bullet form, shd@dvritten
in darkcolor type, be literacyested to a'8grade reading level, and should have the MEC
language listed firstThe Departments believe the form of this notice should be in straight text,
which is the same form of most documents that individuals are accustomed to r&dwating.

Departmentslso believe that a CAUTION heading might inappropriately bias the readastgai

3 See alspforexample Bryan A. Garnewh at ' s Wr o n -Cap¥Wotntieadingsihttps:/dpit.ly/2UNHtNL
(over use of capital |l etters may mean that “readers

wi | |
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shortterm, limitedduration insuranceghe Departmentsstead believe the notice should assist

the consumer in making anmformedchoice about the type of coverage that is most appropriate
for him or her. The Departmentdisagree with the commentatthe MEC language should

appear first in the noticeAlthough that language is importattie Departmentbelieve most
consumers would find the language that appears before the MEC language in the final notice to
be more significant when deciding whetls@ortterm, limitedduration insurance is the most
appropriate type of coverage for their personal needs.

In addition the Departmentbelieve the language in the notice in the proposed rule
stating that ®“Thi s <cover degatrequiementsforhealthqui r ed
i nsurance” coul d basmeanihgahatghe issuer of suchccaverdge isreod | y
required to comply witltertain othefederal requirements not related to health insuramadet
rulesthat apply generally to issuers as well as other entifiesreforethe Departmentsevise
that c¢clause in the notice in this final rul e
certainfederalmarketr e qui r ement s f olnthihfiearule, the disclocswernann c e .
reads as follows, witthefirst, second and third sentencefeting from the proposal:

This coverage is not required to comply wetrtainfederalmarketrequirements for

health insurance, principally those contained in the Affordable Care Act. Be sure to

check your policy carefully to make sure you are aware of any exclusions or limitations

regarding coverage of preexisting conditions or health bensfith (as hospitalization,

emergency services, maternity care, preventive care, prescription drugs, and mental

health and substance use disorder servicésir policy might also have lifetime and/or

annual dollar limits on health benefits. If this coveragpires or you lose eligibility for

this coverage, you might have to wait until an open enrollment period to get other health

t
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i nsurance coverage. Al so, this”coVverwge i
don’t have mini munmnyensosteim201i8abdu mayhave to magkea f or
payment when you file your tax return unless you qualify for an exemption from the
requirement that you have health coverage for that month.
Importantly, the Departmentste that walo nothave evidence thatortterm, limited
duration insuranckasnot historicallycoveredor is unlikely to cover hospitalization and
emergency servicesThese benefits aiacludedin the notice, howevedue to an abundance of
caution Severakcommenérsstatedthat, in order to meet the definition of shtetm, limited
duration insurance, thssuershould be required to provigeformation throughothermeans in
addition tothenotice One commentestatedthat, in addition tahe notice, to satisfy the
definition of shoriterm, limiteddurationinsurance, issuers should be requireshttude a plain
language explanatioof the general limits of suchaurancein the application, and that the
applicationshouldhave a signature line indicating that tlemsumer received and understood it.
Several commenters stated that the notice should require the purchaser to initial several discrete
statements about the limitations of the policy at the time of applicaieseral commenters
statecdthat theSummary 6 Benefits and Coverag&BC) requirementas set forth irsection
2715 of thePHS Act,should apply to shoterm, limitedduration insuranceOne commenter
statedthatt h e t e rtemm, fimstddaurationinsurancé should display prominently in the
footer on every page of the contract, and in any application, sales, and marketing materials, and
the outline of coveragehould includea “ war ni ng” that this i s tempc
limited benefits Several commenterstated thathe statemerin the noticeshould also appear in
marketing materialsOne commentestated thathe noticeshould be read out loud to any

prospective purchaser, particularly those with limited English proficie@rne commenter
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stated that, in adkibn to providingthenotice shortterm, limiteddurationissuersshouldbe
required to name their policies in such a way as to distinguish themrfdiwrdual health
insurancecoverage maybe by i nserting the word “Limitec
Several commenterstated thathe noticeshould be accompanied by a list of network providers.
The Departmentselieve thathe requirements relating to both the content and delivery
of the noticeasset forthin this find rule strikethe appropriatéalance to helpachconsumer
make an informedhoice about the type of coverage that is most appropriate for him,or her
while not being oveyl burdensome to issuers ¢fst-term, limited-durationinsuranceor
inappropriately biasing the reader agaimgirsterm, limitedduration insuranceThe
Departmentsherefore decline to adopt these suggestions by commehtevaever,as
previously notedstates may specify additional methods and forms of disclpasreell as
mandate additionalisclosurerequirementshat issuers of sheterm, limiteddurationinsurance
must comply with consistent with their authority to regulate such cover&geausehortterm,
limited-duration insurance is not individuagalth insuranceoverage under the PHS Act, it is
not subject to the SBC requirements established under section 2713%6fShet.
Finally, the Departm@snote that to the extent an issuer of stterin, limitedduration
insurance providea contract or applicatiomateriak in connection with extension or renewal of
a shoriterm, limitedduration policy, the notice must be displayed prominently in any such
materials, just as it must be displayed prominently in the contract and in any materials provided
in connectiorwith enrollment in such coverage.

Shortterm, Limitedduration Insurance as Student Health Insurance Coverage

Some commenters asked whether stenrn, limitedduration insurancenaybe sold as

“student health insurance coveragewi t hi n t h e regulateomsi Ihngay roft HHS
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“Student health insuranceverage is defined in HHS regulations at 45 CFR 147.145(a),
which provides thatstudent health insurance coveragea type of individual health insurance
coverage. Thusstudent health insuranceveragé underthe definition of‘student health
insurance coveragenust satisfthe PHS Actrequirements for individual health insurance
coverageexcept for those specified in 45 CFR 147.145@xcordingly, shorterm, limited
duration insurancecaont be “student health i nsurance coVe
individual health insurance coveragdowever, b the extent permitted by state law, an issuer
may sellshortterm, limitedduration insuranc®® individual students in institutiored higher
education (or to individual students in boarding or othethpyhereducation institutions)
Somehigher educatiomstitutions may requiréheir students to either purchasgudent health

insurance coveradeor a type of coverage other thsimortterm, limitedduration insurance.

Shortterm, Limitedduration Insurance and Minimum Essential Coverage

A few commenters asked whether, under the final rule,$&or, limitedduration
insurance would be comgred MEC One commentesuggested that the Departments provide a
special enrollment peribto purchase individual healthsuwrancecoverage for individuals who
lose shorterm, limitedduration insurance coverage outside of the individual market open
enrollment period, similar tbow individuals who lose MEC are currently provided a special
enrollment period.

Shortterm, limitedduration insurance is notdividual health insurancgoveragenor is
it MEC. This rule does not recognize shtetm, limitedduration insurance as ME The
Departmentgurther note that the reduction of the individual shared responsibility payment to $0
beginning with coverage months after December 31, 2@QitRjates theneed to designate short

term, limitedduration insurance as ME@iven that indriduals who do not have MEC during
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any such coverage months, including individuals who have-g#ront limitedduration
coverage, will not be subject to tmelividual shared responsibility paymenAdditionally, this
rule does notreatea special enrtthent periodo enroll inindividual health insuranceoverage
for individuals whose shoterm, limiteddurationinsuranceéhas endedThe disclosure notice
puts purchasers of shdgdrm, limitedduration insurancen noticethat no such special
enrollment period is availablélThe Departments acknowledge that the losdigtbility for
shortterm, limiteddurationinsurancecreates a special enrollment opportunity to enroll in a
group health plagas opposed to individual &kh insuranceoveragg, either insured or self
insured*

Other Federal and State Requirements

Several commenters were in favor of imposing varamditionalfederal requirements on
shortterm, limitedduration insurance that were not included in the proposed Thlese
included requiring additional training for agents and brokers who sell such insurance, minimum
federal standards such as a minimum rangerwéfiis to be offered equally in rural and urban
areas, basing premiums on statewide markets, coverage of preexisting conditions and preventive
services and network adequacy standdedferal regulation and oversight of shi@tm, limited
duration insurace policies sold through group trusts and associations, and requirements for
websites marketing boshortterm, limiteddurationinsuranceand individuahealth insurance
coverage

For purposes adstablishing federatandards foshortterm, limitedduration insurance,
the Departments believe thsttingthe initial contractermto less than 12 montha,maximum

durationfor a policy(including renewals or extension under the same insurance coofra6t)

4 See26 CFR 54.980%6, 29 CFR 2590.706, 45 CFR 146.117
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months, and notice requiremengs set forth in this final ruleye the only necessaigderal

standardgor shortterm, limitedduration insuranceln recognition othestates | mpor t ant ,
traditional rolein regulatingshortterm, limitedduration insurancehe Departmentdecline to

adopt anyadditionalfederal standardsuch as those suggested by the commengesliscussed
elsewhere in this final rule, states generally remain freelépt these suggested standards, or

other standards, diseysee fit.

In response tthe Departments s o | i ccontmaritsioramy r@gbilations or other
guidance or policy that | i mtetmslimieddsratienr s’ f | e x i
insurance or poses barriers to entry into the gieom, limitedduration insurance marketfew
commentersnentioned sction 1557f PPACA assucha limitation. One commenter observed
thatthe lack of standardizeggulation ofshortterm, limiteddurationinsuranceacrossstate
lines causes barriers to entry, and suggested tharDsgnts encouragtate insurance
departmentso participate in an interstate compact to create standard regulations that result in
one policy form filing and approval that is effective in matates.

Section 1557 oPPACA prohibitsdiscrimination orthe basis of race, color, national
origin, sex, age, or disability in certain health programs or activifibss provision is
administered by the HHS Offider Civil Rights, and itis beyond the scope of this rule to
address the impact of section 155 PPACAonN shoriterm, limitedduration insuranceWith
respect to the comment thedite insurance departmestsouldparticipate in an interstate
compact to create standard regulations that result in one policy form filing and approval that is
effective in manystates the Departmentdid not propose and are not adopting such federal
standards and generatlgfer tostate insurance departments on that issue.

Effective Date and Applicability Date
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The Departments proposed that this rule, if finalizeolld be effective 60 days after
publication of the final rulén theFederal Register. With respect to the applicability date, the
Departments proposed that insurance policies sold on or after the 60th day following publication
of the final rule, if findized, would have to meet the definition of shtetm, limitedduration
insurance in the final rule in order to be considered such insurance. The Depaatatents
proposed that group health plans and group health insurance issuers, to the extenttthey mus
distinguish between shetgérm, limitedduration insurance and individual health insurance
coveragemust apply the definition of shetérm, limitedduration insurance in the final rule as
of the 60" day following publication of the final rule. Thercent regulations specify the
applicability date for the definition of sheteérm, limitedduration insurance at 26 CFR 54.9833
1,29 CFR 2590.736, 45 CFR 146.12hd 45 CFR 148.102. Therefore, the Departments
proposed conforming amendments to those rules as part of this rulemaking.

The Departments also proposed a technical update in 26 CFR 54,9888 FR
2590.736and 45 CFR 146.125 to deldtes referenceotthe applicability date for amendments
to 26 CFR 54.9831(c)(5)(i)(C), 29 CFR 2590.732(c)(5)(i)(Cand 45 CFR 146.146)(5)(i)(C)
(regarding supplemental coverage excepted benéfiS)ven that the applicability date for the
amendments to those secisohas passethe Departmentexplainedthatit is no longer
necessary to menti on 4 KIS simiadytproposed toanedd i cabi | i
CFR148.102 to remove the reference to the applicability date for amendmdbteR

148.22@b)(7) (regarding supplemental coverage excepted ben#fits).

45 As explained in the proposed rule, tleéerene in current regulations at 45 CFR 146.125 to the applicability date

of 45 CFR 146.145(c)(5)(i)(C) was a drafting errttrwas intended to be a reference to 45 CFR

146.145(b)(5)(i)(C).

46 The applicability date for these amendments (policy years and plan years beginning on or after January 1, 2017)
remains unchanged.

4" The applicability date for these amendments (policy years beginning on or after January 1, 2017) remains
unchanged.
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Some commentersupported the proposed effective and applicability datggesting
that the rule should be effective and applicable as soon as possildeothersstated thathe
rule should bespplicableas ofJanuaryl, 2019. Othersstated thait should beapplicable
January 1, 202Q@0 allow issuers time to plaand prepare new plan designs and regulatory
filings and to allowstates the chance to enact any legislatiopromulgate regulati@they felt
necessaryOne commenter asserted that if the rule were to become effecf04§ it would
disrupt the markets for 2018 and 2019 without providing a fair opportunity for health insurance
issuers ofndividual markefplans to adjust their rates to account forgbeential impact othe
individual marketisk pool. This commenter also stated that aydelaeffective date would
allow dates time toeducateghe public. Some states and the NatioAasociationof Insurance
CommissionergNAIC) expressed concerns about the timing of this rule, noting that some states
may want to modify existing laws and régfions and asked the Departmetatgjive such states
time to review their rules and seek statutory or regulatoangbs.These states asked for
flexibility in overseeing shotterm, limiteddurationinsuranceplans according to market
specific needs, including the ability to postpone or otherwise delay #atiedf date to review
existing sate requirements to facilitate a smooth transition and educate the public about this
coverage optionAnother commenter asked for an effective date that would allow issuers to
begin selling shosterm, limitedduration insurance, as defined in this finde, in 2019,
stressing the collapse of its individual mark®ne commenter stated that, given that individua
health insurance issuers have set their 2018 rates assumisdit&rm, limitedduration
insurancas limited to less than 3 months, laange in the rule at this point would violate serious

reliance interests.
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The Departmentanderstandhat an applicability date of 60 days following publication
of this final rulemightcause challengdsr somestatesand issueras they move tadopt,
enforce, and comply with the final rulélowever, as stated elsewhere in this final rikle,
Department®delieve there is a criticaleedto expand access teealth coverage choices in
addition toindividual healthnsurancecoveragewhich, as stated abov@aynot bethe most
appropriate or affordable policies for many individualtie Departmentbelieve that uniform
federal standard of less tha# months for the initial contratgrm, with renewalor extensions
permitted fora maximum duration aip to 36 monthsinder a policyand with the notice set
forth in the final ruleis the appropriate federal standard for the reasons satkel and must
be applicable as soon as possibl@ereforethis final rule provides thahe newdefinition of
shortterm, limitedduration insurancapplies to insurance policies sold on or after [Insert date
60 days after the date péiblication in the~ederal Register]. This effective and applicability
date, vhich is 60 days after the dates final rule waspublished in thé-ederal Register, isthe
effective and applicability date that was proposed in the proposedTiuéeDepartmentsealize
that some stasamay wish to retaithe lesshan3-month duration standard that was set forth in
the October2016 final ruleor some other standard that is narrower than the federal definition
but for whomit might be difficult to enact legislation, or promulgate a regulabefore the final
rules goes into effectThus,the Departments e i t er at e t hat i ncluded in
authority to define and regulate shtwtm, limitedduration insurance, is the ability and
authority to define and regulate such coverage ¢h suway as to impose a shorgeat not
longer)maximum initialcontracttermanda shorter (but not longemaximumdurationfor a
policy than those included in this final rulén addition issuers of shotterm, limitedduration

insurance must comply with tmeticerequirementn this final rule with respect tgolicies sold
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on or after [Insert date 60 days after the dateutication in the~ederal Register], with states
having flexibility torequire additional disclosures

Group health plans, to the extent they must distinguish betweenrtshartlimited
duration insurance and individual health insuracmesragdor purposes of the federal
requirementsinder the PHS Acmayapply the definition of shoiterm, limitedduration
insurance contained in the final rule, as of [Insert date 60 days after the gab#icdtion in the
Federal Register]. The Departmentbelieve this approach might substantially reduce burden
for group health plan sponsors, particularly sponsors of large group health plans that operate in
multiple states, athe Departmentbelieve it could be burdensome for sponsors of such plans to
haveto familiarize themselves with the definition of shtatm, limitedduration insurance that
applies in each state in which the group health plan opekitesver, to the extent an insurance
contract is subject to state law that requires steom, limited-duration insurance to have a
maximum initial contractermand/or total duratioof coverage that is shorter than the maximum
periods under the definition of shderm, limited insurance in this final rule, and that requires
the notice specified ithatdefinition, a plaror a health insurance issuary,or, if permitted or
required by applicable statesurancdaw, mustas applicabledetermine whether a given
insurance contract is individual health insuracceerageor is shortterm, limited-duratian
insurance by applying that state law to the coverage.

The Departments received no comments on the proposed conforming amendments and
technicalupdateswvith respect to the applicability date, and are finalizing them in this final rule.

[ll. Economic Impact and Paperwork Burden

A. Summary
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This ruleamendghe definition of shorterm, limitedduration insurance coverage so that
the coverage has a maximumitial contracttermof less than 12 montteda maximum
duration (including the initial contract term and renewals and extensions of the same insurance
contract) oino longerthan 36 monthsThe final rule also requiresnoticebe included irthe
contract angny application materials provided innzeection with enrollment in such coverage.
The Departments have examined the effects of this rule as required by Executive Order
13563 (76 FR 3821, January 18, 2011, Improving Regulation and Regulatory Review),
Executive Order 12866 (58 FR 51735, Septend®, 1993, Regulatory Planning and Review),
the Regulatory Flexibility Act (September 19, 1980, Pub. £398), section 1102(b) of the
Social Security Act, section 202 of the Unfunded Mandates Reform Act of 1995 (March 22,
1995, Pub. L. 1041), Executie Order 13132 on Federalism (August 4, 1999), the Congressional
Review Act (5 U.S.C. 804(2)) and Executive Order 13771 (January 30, 2017, Reducing
Regulation and Controlling Regulatory Costs).

B. Executive Orders 12866 and 13563

Executive Order 12866 (38R 51735) directs agencies to assess all costs and benefits of
available regulatory alternatives and, if regulation is necessary, to select regulatory approaches
that maximize net benefits (including potential economic, environmental, public health and
sakty effects, distributive impacts, and equity). Executive Order 13563 (76 FR 3821, January
21, 2011) is supplemental to and reaffirms the principles, structures, and definitions governing
regulatory review as established in Executive Order 12866.

Sectonr3( f) of Executive Order 12866 defines
action that is likely to result in a rule: (1) having an annual effect on the economy of $100

million or more in any 1 year, or adversely and materially affecting a sector eédhemy,
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productivity, competition, jobs, the environment, public health or safety, or state, local or tribal
governments or communities (also referred to
serious inconsistency or otherwise interfering withaation taken or planned by another agency;
(3) materially altering the budgetary impacts of entitlement grants, user fees, or loan programs or
the rights and obligations of recipients thereof; or (4) raising novel legal or policy issues arising
outoflgy a | mandates, the President’s priorities,

A regulatory impact analysis must be prepared for major rules with economically
significant effects (for exampleni i1O&nmi |l I i o
regulatory action is subject to review by the Office of Management and Budget (OMB). The
Departments anticipate that this regulatory action is likely to have economic impacts of $100
million or more in at least 1 year, and thereforeets the denitionofa“® si gni fi cant r ul
Executive Order 12866. Therefore, the Departments have provided an assessment of the
potential costs, benefits, and transfers associated with this final rule. In accordance with the
provisions of Executive Order 1@8, this final rule was reviewed by OMB.
1. Need for Regulatory Action

This rule contains amendments to the definition of stesrh, limitedduration insurance
for purposes of the exclusion from the definition of individual health insurance coverdege
the PHS Act This regulatory action is taken in light of Executive Order 13813 directing the
Departments to consider proposing regulations or revising guidance to expand the availability of
shortterm, limitedduration insurance, as well as continueedback from stakeholders
expressing concerns about the October 2016 final rule. While individuals who quaRflGsr
are largely insulated from significant premium increases, individuals who are not eligible for

subsidies are harmed by increased premsiin the individual marketnd thdack of other, more
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affordable alternative coverage options. i$final ruleaims toincrease insurance options for

individuals unable or unwilling to purchaaeailable individual markgilans and provide more

flexibility to states to pursue innovative solutions to meet their magpetific needs.

2. Summary of Impacts

summari zing the Depart mentsandtransfesseassscimtedwith o f
this regulatory actionThe Departments believe the need for coverage options that are more

affordable than individual health insurance coverage is critical, combined with the general need

In accordance with OMB Circular-A, Table 1 depicts an accounting statement

for more coverage options andoote. Therefore, the Departments believe that the benefits

associated with this rule outweigh the costs.

Table 1: Accounting Table

Benefits:

Qualitative:

1 Increased access to affordable health insurance for consumers unable or unwilling to purchasi
available individual market plans, potentially decreasing the number of uninsured individuals a
resulting in improved health outcomes for these individuals.

1 Increased choice at lower cost and increased financial protection (for consumers who are curr,
uninsured or face extremely high premiums and deductiblde3R&CA coverage) from catastrophic
health care expenses for consumers purchasingtanort limited-duration insurance.

1 Potentially broader access to health care providers compared to available individual market pl;
some consumers.

91 Increased profits for issuers and brokers of stesrh, limitedduration insurance.

I Economic efficiency gas from people buying unsubsidized coverage and minimizing overinsur

Costs:

Qualitative:

1 Reduced access to some services and providers for some consumers who switch from availal
individual market planand possibly reduced choice fadividuals remaining in the individual
market risk pools

9 Potential increase in owf-pocket costs for some consumers, possibly leading to financial hards

Transfers:

Qualitative:

1 Transfer from taxpayers (via the Federal government) to enratiéedividual market plans in the
form of increased PTC payments

1 Potentially higher premiums for some consumers remaining in the individual market as healthi
average individuals choose shtetm, limitedduration insurance to a greater degree.

1 Tax liability for consumers who replace available individual market plans and will thus no longg¢
maintain minimum essential coverage in 2018.

1 Potential increase in uncompensated care by hospitals.

t

h
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Shortterm, limitedduration insurance represeatsmall fraction of the health insurance
market. Based on data from the NAIC, in 2016, before the October 2016 final rule became
effective, total premiums earned for policies designated-s&wor, limitedduration by carriers
were approximately $146 miiin for approximately 1,279,500 member months and with
approximately 160,600 covered lives at the end of the year. During the same period, total
premiums for individual market (comprehensive major medical) coverage were approximately
$63.25 billion for aproximately 175,689,900 member months with approximately 13.6 million
covered lives at the end of the yé&iOne commenter stated, however, that the actual
enrollment in shorterm, limitedduration insurance was close to 500,000 covered lives in
Decembel016, once association based sales were taken into acémather commenter cited
a reporf® stating that enroliment in such coverage may be closer to one miBased on data
from the NAIC, in 2017, total premiums earned for policies desigrsitedtterm, limited
duration by carriers were approximately $151 million for approximately 1,053,082 member
months and with approximately 122,483 covered lives at the end of the’ ya#nile sales of
shortterm, limitedduration insurancdeclined aftertie October 2016 final rule was finalized
the sale®f such coverage were increasing prior to the issuance of thatmybert because
under the October 2016 rule shtetm, limitedduration plans may be offered only for periods
of less than three mdmg, fixed administrative costs fsuersincluding underwriting, are
likely to be high relative to premiums. In addition, the transactions costs of obtaining plans are

high for consumers, relative to benefits claimed. Allowing plans to be solddonger period of

48National Association of Insurance Commission&2€16 Accident and Health Policy Experience Repaiily

2017 Available athttp://www.naic.org/prod_serv/AHBR-17.pdf

“Reed Abelson, “Without Obamacare Mandlatthe,PI'aYnosu” ,Optehne tN
York Times, November 30, 201 Available athttps://www.nytimes.com/2017/11/30/health/heaitburance
obamacaranandate.html

50 National Association of Insurance Commissioners® 2017 Acci dent and Health Polic
Available athttps://naic.org/prod_serv/AHPR-18.pdf
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time is expected to reduce these costs, making-géront limited-duration plans more attractive
for issuersand consumers. Given this and the trend we observed prior to issuance of the October
2016 rule, the Departments expect mieseersto offer a greater variety of sheadrm, limited-
duration plans, and more consumers to purchase such plans, as a result of*his rule.
a.Benefits

This rule will benefit individuals who have been harmed by the increasing premiums,
deductibles and cosharing associated with individual market plans laytimited choices.
This rule empowers consumersparchasehe benefits they want and reduce aveurance.
Shortterm, limitedduration insurance is likely to represent more efficient amounts of coverage
since it lacks distortionary price controls and regulation that can greatly separate price from
value and lead some people to overinsure and dihersderinsure.

Lengthening the term of shet¢rm, limited-durationplans will help reduce the fraction
of the population that is uninsured byigig the uninsured a greater variety of plan choices.
Similarly this rule also offers additional choice ®rgons who would otherwise be limited to the
products offered on their locBkchange. By reducing the peronth transactions and
administrative costs on such plansstile confers an economic benefit to its members because
the insurance market passes on some af #tle cost savings as premium savingsisTile
also helps the economic burdenRFACA to be shared more equitably by shifting some of the
premium costs$o general revenue from individuadarket customers who are induced to

purchase shotterm, limited-durationplans rather thaBxchangeplans.

510ther analysts also expéassuergo offer a greater variety of shetdrm limitedduration plans as a result of this
rule. SeeCongr essi onal Budget Oof fi ce, “Feder al Subsidies
65: 2018 to 20 2ailable attgpy/cb@ddv/pulibidatibrg53826

f

(0]
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Consumers who purchase shiatm, limitedduration insurance for longer peridh&in
currently permittedvill benefit from increased insurance options at lopremiums, as the
average monthly premiufor an individualin the fourth quarter of 201f6r a shoriterm,
limited-duration policy was approximately $124 compared to $393 for an unsubsidized
individual market plan— a premium savings of 70 percetit This disparity may be wider given
that unsubsidized premiums significantly increased from 2016 to 2018cent study
concluded that the least expensive stemtn, limitedduration insurance policy oftarosts 20
perent or less of the premium for the lowesist individual market bronze plan in the at®a.
While there is a significant differenae the premiums foshortterm, limitedduration insurance
and unsubsidized individual market plamslividualsqualifying for PTCs may not find the
difference in premiums as appealirg the differencm their outof-pocket premium cosis
likely relatively small. A recent study estimated that in 2ah& consumer portion of the
premium, after theatx credit, fora 40 year olshon-smokemaking $30,000 per yeaanged from
$163 t0$206 per month in most of the countfyHowever, the premium cost for a 40 year old
nonsmokermaking$30,000 before accounting for any tax credanged fron$183 to $71%er
monthdepending on locatiot? This rule will provide an affordable alternative to individuals
who do not qualify for PT€and have been harmed by rising premiums in the individual market.

This final rule will also benefit individuals whteed coverage for longer periods, sucthase

2Mi chel | e Salesdf ShosTerm Insurance Plans Could Surge If Hiedlaw Is Relaxed , NPR, Januar )
31, 2017. Available dittp://www.npr.org/sections/heal8hots/2017/01/31/512518502/satdsshortterm:
insuranceplanscould-surgeif-healthlaw-is-relaxed

53 Karen Pollitz, Michelle Long, Ashley Semanskee, and R#ahma | , “ Unde fTermmkaimitdd ng Short
Duration Health I nsurance”, Ka&vatable at Hitpsiwwkif.oFgthealthd at i on, .
reform/issuebrief/understandinghortterm-limited-durationhealthinsurance/.

54 Cynthia Cox, Selena®oz al es, Rabah Kamal , Ganalysisofi2elg Premmumand Larry
Changes in the Affordable Cate Kaitser HEamit hy |l Reundatiol
2015. Available athttps://www.kff.org/healtfreform/factsheet/analsis-of-2016premiumchangesn-the-
affordablecareactshealthinsurancemarketplaces/

5 d.
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whoneed more than 3 months to find new employmentharfind available individual market
plans to be unaffordable. Individuals who purchase gkam, limitedduration insurance as
opposed to being uninsured will potentially experience improved health outcomes and have
greateifinancial protection from catastrophic health care expensadivitiuals purchasing
shortterm, limitedduration policies may obtain broader access to health care providers
compared tavhat they would obtain throughdividual markeplans that have narrow provider
networks>®

Issuers of shoiterm, limiteddurationinsurance will benefit from higher enroliment.
They are likely to experience an increase in premium revenues and profits because such policies
can be priced in an actuarially fair manner (by which the Departmentstheepalicies are
priced so that the pmium paid by an individual reflects the risks associated with insuring the
particular individual or individuals covered by that policy) @®liershave experience pricing in
this manner In addition the fixed costs of issuing plans will be reduced relative to premiums as
issuerswill not need to reissue plans evé&ynonths in order to cover consumers for a year or
more.

In response to the Departméntsquest for comments on the benefits of hagimgrt
term, limitedduration insurance, amy commenterstatedthat shorterm, limitedduration
insurance has served a critical role in providing tempdnauited health coverage to individuals
who would otherwise go uninsure@ome commenters alstatedthat the proposed changes
would allow potential purchasers of shtetm, limitedduration insurangesspecially those who

find individual market plans to be unaffordalile pbtain the coverage they want (and exclude

Anna Wil deSaMsof $Sherfvesn, Hedlth Policies SurgeSome consumers opt for limited coverage,

saying it is cheaper than conventional pfans Wa | | Street Journal, April 10, 201
https://www.wsj.com/articles/saled-shorttermhealthpoliciessurge1460328539 The ability of shorterm,

limited-duration plans to provide broad provider networks has been touted by some suth@de community.
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services theylo notwant) at anore affordable price for a longer period of tin@ther benefits
commenterstatedwould flow from extending the maximum duration for skHerim, limited
duration insurance include the fatiiat ceductibles will not be reset every 3 months trad
hedth conditions that develop during this coverage period will continue to be cdeerad
longer period of time Commenters also stated thatreasing the length of coverageuld
expand access to affordable coverage optionth&mewho otherwise wouldose coverage and
could notpass underwritingndwould not qualify for a special enroliment peridécause they
would not be forced to go without coverage until the next open enroliment p&nez.
commenter cited Bureau of Labor Statstdata that the average length of unemployment in the
United StategU.S.)is 24.1 weeks, or about 5.5 months, as of March 2018; further stating that
20.3 percent ofases the perioaf unemployment las27 weeks or more, which means that 6
months isoften not long enough to secure gainful employmiértherefore, limiting the
duration of shorterm, limitedduration insurance policies to 3 months, or even 6 months, harms
those Americans who find themselves unemployed for the average length of longeor

The Departmentagree with the commenters that increasing the maximum durataon of
shortterm, limitedduration insurancpolicy will benefit consumers whrave been most
harmed by PPACAfor example those who cannot afford do not want individual health
insurance coverage) mhowant to purchase such coverage for longer than 3 mantisowill
provide states with additional flexibility to pursue innovative approatthezpand access to
coverage options in addition to indiwal health insurance coveragéhe final rule increases the

maximum duratiorof the initial contracterm, under the federal definitioho less tharl2

5" The Departments note that the average duration of unemployment as reporteBimgsheof Labor Statistids
an arithmetic mean based on observed incomplete spells of unemployment. The actual average duration of
completed spellsf unemployment could be longer or shorter.
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monthsand permitsuch policiego berenewed or extendeslich that thenaximumduration of
apolicy, including the initialcontract ternspecified in the contraeind renewals and extensions
is no longerthan 36 months

One commenter asserted that siterin, limitedduration insurance plans typically
provide coverage for all major benefits sash doctor and specialist visits, preventive/wellness
care, emergency careyays, lab tests, transplants, intensive care, and hospitalizétion.
addition, the commenter noted, shtatm, limitedduration insurance policies can include
benefits for metal healthdisorders, substance abuse, physical therapy, speech therapy, home
health care, ambulance, and other covered medical expéifsesommentealsoclaimed that
these policiegenerallyprovide coverage for prescription drugs that are administered by a doctor
in a setting covered by the policy and there is typically outpatient prescription coverage for drugs
that require a written prescription and are necessary to treat a conditiorddoy¢e policy.

One commenter stated that a key feature of typical $bort, limitedduration insurance
is that the plan benefits are paid for covered expenses incurred from any provider in the U.S. and
there is no referral required if a member wolulte ko see a specialisfAccording to the
commenter, rambers have the added benefit of receiving discounted network rates if they
choose to use an-imetwork provider.

The Departmentsigree that shotterm, limitedduration insuranceouldbeadesirable
and affordable apon for many consumersThe Departmentare therefore finalizing a definition
in this final rule to remove federal barri¢hat inhibit consumer access to additional, more
affordable coverage options while, at the same taistinguishing it from individual maek
health insurance coverag8tates remain free tegulate these produasset forthelsewhere in

this final rule
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Some commentetatedthat the potential risks of high copayments and severely limited
healthcoverage associated with shtetm, limitedduration insurance significantly outweigh the
cost savings from enroliment in such pladscommenter stated that the analysis in the
proposed rule does not sufficiently explain how the benefits of expandngiaim, limited
duration insurance could possibly outweigh the disruption and consumer harm caused by the
proposed changes.

Some commentergatedthat some of the benefits are mischaracterized; for example,
people with shorterm, limiteddurationinsu ance don’'t have broader ac
providers, when many benefits and health conditions are entirely excluded frortesmprt
limited-durationplans. Commenters suggested that other purported benefits of the proposed rule
(such as lower premims for some healthier people) would be erased by its harmful impacts
(higher premiums in the individual market as a whole).

One commentestatedthatpotentialincreassin access to health care and choice are
“1 | | uEheaomnienter provided an exampleere an issuer of shewtrm, limitedduration
insurance claims not to restrict enrollees to a network, but in reality pays claims up to a fixed
percentage of Medicare reimbursement rdéssjingenrollees responsible for any amounts
above that threshdl The commenter explained that this essentialgguivalent to being
enrolled in a PPO plan with an empty netwtiréit leaves enrollees faced witigh out-of-
pocketexpenses after receiving care.

With regard to the claim that shdadrm, limitedduraton insurance can offer broader
network coverage, a commenter expressed concerns that the Departments relied on promotional
material provided by an issueAnother commenter stated that the coverage may have a very

limited network of providers and may not provide any coverage feofenétwork providers,
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while others stated that the exclusion of services effectively limits the actual networks by
excluding poviders, and this could particulamyfectrural areas.

One commenter stated that while premiums for steom, limitedduration insurance
policies will likely be lower relative taondividual markeiplans, using premiums as the sole
measure of a benéto consumers provides an incomplete analyslss commenter noted that
shortterm, limitedduration insurance policies fail to provide comprehensive coverage and thus
expose consumers who have a serious medical conditioh,asancer, to significantut-of-
pocket costsThe commentealsosuggested that the analysis fails to take into account that due
to underwriting, premiums for shetérm, limitedduration insurance policies can expose even
relatively healthy older individuals to significant premms and could also result individuals
with preexisting conditionbeingdenied coverage or charged significantly higher premiums due
to their health conditions.

A few commenterstatedthat shorterm, limitedduration insurancplansshould also
notbe compared with being uninsured, rather they should be companelividual market
plans. Many commentestatedthat the Departments should look at the benefits to all consumers
and not just young and healthy individuals.

This rule will benefit individials who have been harmed by the increasing premiums,
deductibles and cosharing associated with individual market plans and limited cheibegh
in terms of coverage options and in terms of narrowing provider netwidnksDepartments
judgmentis that individuals are in the best position to evaluate the tradeoffs betweebanefits
and costs of various coverage alternativelsis rule empowers consumers to make decisions on
the benefits they want and redube potentiafor overinsurancand underinsurancahile

expanding access to more affordable coverage optidssicknowledged previously, shderm,
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limited-duration insurance may not be the most suitable coverage for eveitpdneduals who
desirecomprehensiveoveragesubject toPPACAruleswill continue tchave the option of
purchasingndividual market health insurance coverage on a guaraatesidbleand
guaranteedenewalbasis Also, individualswho receive PT€generallywill not experience an
increase iroutof-pocket costs fopremiumsf they continue tgourchaséexchangecoverage
However this final ruleprovidesanotherchoicein addition to individual health insurance
coveragdor consumerso consider, based on their own personal circumstaarodiseeds In
many cases, sheterm, limitedduration insurancwill provide a morelesirableoption for
individuals, especially thosgho would otherwise be uninsurgose not eligible for PTCs
thosewho have lost their employment and are unablafford individual market coveragand
those with objections to purchasing coverage of certain setiggeductdhat are mandateod
be coveredy PPACA In that regardihe Departmentbelieve it is appropriate to compare
having shorterm, limitedduration insurance toothbeing uninsureas well as having
individual health insuranceoverage Uninsured individuals who purchase skerin, limited
duration insurance will experience acrease ifiinancial protection and may gain greater
access te@ertainhealth care providerdMoreover, individual market plan networks may also be
quite restrictive, and shetérm limited-durationplan networks may very well cover a broader
array ofproviders. For mostindividuals who switch to sheterm, limitedduration insurance
from individual market plans, lower premiums will provide the biggestefit Shortterm,
limited-duration insurance may also provide consumers with benefits thabaeeailored to
their individual or familial needsr circumstancesCommenters have valid concerns abibet

potential formisleading information about provider netwgrighich can also be a concern with
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individual market plang and wegenerallydefer to the states to address such concerns as part
of theirregulation anaversight ofhealthinsurance
Many commenterstatedthat issuers and brokers will receive higher profits and
commissions for these plans,issuerdnave made moves to reduce broker commissions for
individual market plansOne commenter mentioned that according to available data from the
NAIC, in 2015 the industrwi de aver age-TMURn fMerdi “c®H dr twas 69 . 7
with smaller companies fladg below 50 percent MLR for the vast majority of the total market
share. The commentestatedthat health insurance products wahMLR at or below 50 percent
raise a red flag because when a majority of t
sewvices, consumer health becomes a secondary part of its business.
The Departmentacknowledge that issuers and brokafrshortterm, limitedduration
insurancewill benefit from the changes finalized ihis rule tovaryingdegrees depending on
state regulationsf shortterm, limitedduration insuranceShortterm, limited duration
insurancas not subject to théederalMLR standards under section 2718 of the PHSacl this
final rule does not establisifederalMLR thresholdfor shortterm, limitedduration insurance
Thereis alsoa large variation in theeportedMLR for shortterm, limitedduration insurance
AverageMLR for shortterm, limitedduration coveragwas approximately 67 percent in 20°6.
For the topl0 issuers that accounted for abn®4 percenof the nationakhortterm limited-
duration insurancmarkettheir MLRsranged from 47.46 percent to 219.61 perae2016°°

MLR may be of limited utility in evaluating the efficiency of insurance covesagkmay result

Chad Terhune, “Top insurers overstated doctor networ k:
November 18, 2014Available athttp://www.latimes.com/businessffeobamacaraetworkprobe20141119

story.html

®National Association @Dlbndeccadeet Camci sleadbnhbdr ol 1 cy I
2017.Available athttp://www.naic.org/prod_serv/AHBR-17.pdf

801d.



CMS-9924F 70

in higher medical costs and premiums, less innovation in plan design, less consumer choice, and
increased market concentratithnAs previously mentioned, the majority of shtetm, limited
duration insurance policies were sold as transitional covena2f#§ and the duration of such
policies typically was less than 3 monthacreased administrative costs due to underwriting and
the shorduration may also explain the lewend reportedMLRs for shortterm, limited
duration insurance policies 2016 As the shorterm, limitedduration insurance market grows,
the Departments anticipate that in the long term more issuers ldush coverage, increasing
competition and limiting excessive profits.
b. Costs and Transfers

Shortterm, limitedduration insurance policies are unlikely to include all the
requirementspplicable tandividual markefplans, such athe preexisting conditioaxclusion
prohibition, coverage of essential health benefits without annual or lifetime dollar limits,
preventive care, maternity and prescription drug coverage, rating restrictions, and guaranteed
renewability. Therefore, cons@rs who switch to such policies frandividual markeiplans
will experience loss dhird-party payments fosome services and providers gadentiallyan
increase in oubdf-pocket expenditures related to such excluded senasesell as an exclusion
of benefits that in many cases consumers do not believe are worth their cost (which could be one
reason why many consumepgssiblyeven those receiving subsidies Exchangeplans, may
switch to shorterm, limitedduration polites rather than remain individual markeplans).
Depending orstate regulationssuerplan designand whether consumers decline to purchase a
separateenewal guarantee producgnsumers who purchase shitm, limitedduration

insuranceoliciesand then develop chronic conditiomgyface financial hardship as a result,

61 Scott E. Harrington Médical Loss Ratio Regulation under thffordable Care Act Inquiry, 2013. Available at
https://www.jstor.org/stable/23480894
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until they are able to enroll individual markefplans that will provide coverage for such
conditions.

Since shorterm, limitedduration insurances notMEC, any individualenrolled in short
term, limiteddurationcoveragehat lasts 3 months or longer in 2018 will potentially incur a tax
liability for not havingMEC during that year. Starting in 2019, the individual shared
responsibility payment included in section 5000Ar# Code is reduced to $0, as provided
under Pub. L. 1187, and thus no tax liability could accrue in that year and thereafter for not
havingMEC. However, the takability is not the sole consequence of not having MEC
Becauseshortterm, limitedduration insurance does not qualifyMEC, those individualsvho
lose coverage in these plans may not qualify for a special enrollment petinedindividual
marketandmayface a period of time in which they have no medical covelayethis will
continue to be the case even after 20BR8rchasing a renewal guarantee, however, may
eliminate the need for a special enrollment period.

The Departments requested and received many comments on the potential costs of the
proposed changedlany commenters pointed out the possible negative impacts and costs
associated with the proposed chaohippeketgcostespeci a
Many commenterstatedthat consumers considering purchasing stesrn, limitedduration
insurance policies are unlikely to know the limitations of the policies and theppdicability of
thenumerous PPACA consumer protections to these polidiles iy commenters alssiatedthat
the comprehensivenessitdfms and services covered $yortterm limited-duration insurance
coverage can be misleading; individuals who are expected to need expensive service®because
preexisting conditiong/ould likely either have services for those conditions excluded from

coverage or be denied coveradmgether.Thus, consumer expectations fbrortterm, limited
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duration insurancpolicies may be significantly different from the realities of these policies.
Commenters are concerned that the differences betstegtterm, limitedduration insurance
policiesand plans offered in individual and group markets may not be clear to cons#mexs.
result they may be exposed to excessiveobygocket costs.

Thisfinal rulerequires issuer® provideanoticein applicationmaterialsand the
contractto alertconsumerso thepotentiallimitations ofshortterm, imited-duration insurance
States also have the flexibility to mandate the disclosure of additional informa&tiawill
helpinform consumers&boutthe limitations of shofterm, limitedduration insurance artteir
choice ofthe coverage that best suit their neetise notice language in the final rule provides
more detail on thpotentiallimitations of shordterm, limitedduration insurance covege than
what was in the proposed rutesupport informed coverage purchasing decisions by consumers
while thosewho are concerned abouttpotial excessive owdf-pocket costs wiltontinue to
have the option to purchase individual market coveragernblaidesPPACArequirements

Many commenteraoted that shotterm, limitedduration insuranceftenlacks consumer
safeguardggenerally excludecoverage for preexisting conditions,edmot provide coverage
for essential health benefitsften appleshigh deductiblesind costsharing requirementsias
lifetime and annuadollar caps on reimbursement for medical expensasno maximum limits
on outof-pocket costsnay be rescinded, anmslgenerally available only for healthy consumers.
As a resultconsumers who purchaskortterm, limitedduration insuranceanexperience
significant financial hardshjgespeciallyif they require access to health care services not covered
by their plan. Tiese commenters noted that ikiparticulary problematic for people who have
chronic or lifethreatening conditions that require costly treatment, close monitoring and ongoing

medication.
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Commenters alsstatedthat the potential risks of unreasonable copayments and severely
limited health coveragassociated witlshortterm, limitedduration insurancsignificantly
outweigh the cost savings from enroliment in such pl&uws.example, according to one
commenter, oubf-pocket costs foghortterm, limitedduration insurance policiesay be
excessie in many markets: in Phoenix, AZ, the -@itpocket cossharing limit for a 46year
old male can be as high as $30,6®0a 3month period While anothecommentepointed out
that in Georgiaa plan had a-Bnonth outof-pocket limit of $10,000hutdid not include the
deductible of $10,000, resulting in an effectiven8nth outof-pocket maximunof $20,000.

Some commenters are concerned abuelack of network adequacy requiremefus
shortterm, limitedduration insuranceOne commenter express concern that misleading
claims related to provider networks could result in consumers purchasindgdéafiading that
the providernetworks may be norexistentin their specific marketas shorterm, limited
duration plans are not subject to the network adequacy protedtiadsig to higher oubf-
pocket costs.

Many commenterstatedthat these policies could subject patients to catastrophic medical
bills and medical bankruptcyror example, shorterm, limitedduration insurancenrollees
suffering acute health emergencies, debilitating injuries that lead to permanent disabilities, or the
onset of chronic conditionsuld end ugacing financial hardship until they can enroll in an
individual (or group) markgtlan that provides the coverage they nelddny commenters
shared their past experience with skertn, limitedduration insurance (as well as f?@ACA
individual market coverag@ndprovided numerous examples of how anraral lifetimedollar
limits resulted in consumers being left responsible for large medicaabdlfigh oubf-pocket

costsand concluded thahortterm, limitedduration insurances not really an affordable
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alternative taavailable individual marketlans. Many commenters stated that the proposed
changes would reduce access to maternity care, treatment for illnesses such as cancer, cystic
fibrosis, multiple sclerosis, arthritis, eating disorders, visions and hearing loss and mental health
and substance usesdrders. Many commenters shared personal stories of struggles with
illnesses such as cancer and the financial and emotional toll of such illn€ksess.commenters
expressed deep fears that as a result of this rule, they would lose coverage begzrgssastd

stop offeringindividual markefplans or becaugtose plansvould become too expensive.

These commenters expressed f#arecoming bankrupt and losing their lives because of

reduced access to the necessary health care.

Commenters expressednzern that this would reverse the health coverage gains over the
last few years, especially in minority communities and amongst wo@ea.commentestated
that the design of shererm, limitedduration insurancen the proposed ruleill discourage the
pursuit of preventive services, so the public health will suffer.

This rule will benefit individuals who have been harmed by the increasing premiums,
deductiblesand costsharing associated with individual market plans laptimited choices.
Individual market premiums increased 105 percent from 2013 to 201f7e 39 states using
Healthcare.gov in 20£7, while the average monthly premium for the sectowdest cost silver
plan for a 27yearold increased by 3@ercentfrom 2017to 2018% Individual market plans will
continue tabe available tandividual consumer®sn a guaranteed availability basisdmany

individuals will have the opportunity to purchase the type of coverage that is most desirable and

S22ASPE “ Da tndividPabMarkdt Premium Changes: 2022017 , May 23, 2017. Avail ab
https://aspe.hhs.gov/system/files/pdf/256751/IndividualMarketPra@hanges.pdf

SBASPE “Health Plan Choice and Premiums in the 2018 Fede
Available at https://aspe.hhs.gov/péport/healtkplanchoiceandpremiums2018federathealthinsurance

exchange.
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suitable for them and their familiesealth carend budgeheeds unless states take actions to
restrict the shotterm, limitedduration market Also, individualswho receive PT€generally

will not experience an increaseont-of-pocket costs fopremiums. However,consumer
expectations for individual market plans have often not been met due to high deddctibtes
shortterm, limitedduration insurancprovides an additional choice for individuals to consider,
based on their own personal circumstandasaddition todramatically higher premiumsigh
out-of-pocket costs have harmed many individual market plan enrollees, with deductibles that
average nearly $6,000 a year for bronze single coverage and more than $12,000 a year for bronze
family coverage in 2018 as wels more than $4,000 a year for silver single coverage and more
than $8,000 a year for silver family coverage in 2818 addition, outof-pocket maximums

for individual market plans are only applicable tengtwork care and thus actual @ftpocket

cods may be much higher for individuals who need to obtain care out of netiah.

deductibles maglsobe a deterrent to obtaining care for some individubdisomecases, short
term, limitedduration insurance will provide a madesirableoption forindividualsand may be

the only affordable alternative to being uninsur@d help consumemake informed coverage
decisions, issuers of shdadrm, limitedduration insurance are required under this final rule to
provide a notice to aledonsumerso thepotentiallimitations of the coveragelhe

Departments | u d gtmaeindividualssare in the best position to evaluate the tradeoffs
between lower premiums and limitations of siertm, limitedduration insuranceThis rule

empowers consumets make decisions on the benefits they wanttamdducepotential

“Robert Pear, “Many Say High Deductibles Make Their He:
Times, November 14, 201%vailable athttps://www.nytimes.com/2015/11/15/us/politics/masay-high-
deductiblesmaketheir-healthlaw-insuranceall-but-useless.html

®Heal t hPocket, “Average Mar ket Premiums Spi Rwilabkecr oss Ol
at https://www.healthpocket.com/healthcassearch/infostat/2018bamacarg@remiumsdeductibles
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overinsurancand underinsurancéAs discussed belowather than increase the number of
individuals who are uninsured the total numbkindividuals purchasing either individual
market or shorterm, limitedduration insurance coverage is expected to increeskaps
significantly. Uninsured individuals who purchase shienm, limitedduration insurance will
experience an increasefimancial protection and potentially an increasadoess to health care.
As previously mentioned, individual market plan networks may also be quite restrictive, and
shortterm limited-durationplan networks may very well cover a broadesuperior sebf
providers. State regulators have also taken compliance action against misleading claims
regarding benefits and provider networks, which should act as a disincentive to such practices.
In response to the concern raised regarding bankruptcy, the rule makes clear that individuals are
free to purchase separate products ity provide protection against the possibility of getting
sick in the futureand facing higher premiums as a result

A few commenters also mentioned the potential increase in uncompensated care and the
financial burdenshat theincreased use of shetgrm, limitedduration insuranceould place on
hospitals Commentes statedthat the proposed changes could have a devastating impact on
hospital emergency rooms, since theyraiired to provide care regardlesso¥erage status
or o n eabilgy to pay. If more consumers enroll in shaerm, limitedduration policies thado
not cover treatments received in emergency departments, resullt in an increase in
uncompensated carén addition,thelack of coverage of essential health benefits may also lead
to an increased reliance on emergency departments as consumens delag seekprimary
care, exacerbating existing acute and chronic conditi@ma commenter stated that this may

also lead tancreased boarding of mentaalth patients in emergency departmentsere
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mental health patients presenting toeamergency department have an average stay of 18 hours,
compared t@n average of only four hours for all emergency department patients.

The Departmentacknowledge that & shortterm, limitedduration insurancpolicy
excludes treatment hospital emagency rooms, there is the possibilibat there could be
increassin uncompensated care provided by hospitedewever,the Departmentsave no
reason to believe that all shaetrm, limitedduration insurance policies will exclude such
coverage.TheDepartmentsiote thatmdividuals enrolled in individual market plans also
frequentlyexperience unexpected high @ftpocket costslue to balance billingcharges arising
when an insured individual receives care from arobutetwork providerthe balane bill being
the difference between the total charges incurred and what theuisuetelypayg, when
obtaining care at emergency departmentsvemeh treating providers are not partrietwork
hospitals2® Very few states have laws that protect consumers from this pratfictates offer
limited balance billing protections, while only six provide comprehensive balance billing
protections for consumef$ In addition, for people who would otherwise haeeb uninsured
and now purchase shdadrm, limitedduration insurancehe final rule willlikely result in a
decrease in uncompensated carke Departments have eoidence that ik rule will lead to

increasecmergency departmeboardingtimes formental health patients in emergency

departments

%Karen Pollitzl BiSuretjskaMeedi chamily Foundation, March
https://www.kff.org/privatensurance/issuerief/surprisemedicatbills/.

Kevin Lucia, Jack Hoadley, and Ashley Williams, “Bal ar

ConsumerPretct i ons At The Gssnm@&wealth &und, June 13, 20A¥ailable at:
https://www.commonwealthfund.org/publications/isdureefs/2017/jun/balanebilling-healthcareproviders
assessingonsumeandBer t a Al i ci a Bust ama rHave Compréhensive B8ance Bikirgg St i | | [
Legislation”, i nsi AvailabRMt;http@/ovvwe.ibselearmIom/n2vis/D004332mststates
still-donthavecomprehensive/
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A few commenterstatedthatshortterm, limiteddurationinsurancecoverage also poses
a threat to the student health insurance mai®atdents may buy the cheapsghnortterm,
limited-duration insurancerroneously thinking that is comprehensive coverag€ommenters
believe that losses to this insurance pool would resutcieasd premiums for student health
coveragdor those students that choose or need to stay on their campus student healicensu
plan and this could also place considerable stress on the institstiodsnt health and wellness
departmerg

The Departmentbelieve that all consumers, including but not limited to students, should
have access to additional, more affordableecage optionsin fact, these policies may
significantly benefit students since premiums for the young have risen most dramatically as a
result of PPACA.However, since most educational institutions require students to obtain
insurance through individual market plans or group coverage and often provide relatively
inexpensive options to students, the Departments believe that losses to this insurancé ool wil
limited. As previously statedhe Departmentbelieve that the notice, provided at the tiofie
applicationandin the contractvith the language specified in this final rug|l helpconsumers
understand what they are purchasi@pnsumers maglsobe able to obtain additional guidance
and assistance from brokensd agents as well as additional plan documents in order to
understand the products they seek to purch@ike.Departments generally defer to thetes ’
authority over agents and beat licensed in their respective jurisdictipimeluding taking
appropriate action in responseulafair or deceptive practiceshich should act asdisincentive
to such practices.

Some commenters stated that the proposed charayed be harmful forsolo

entrepreneurs and small business employees by raising ratedivatualsdependent on the



CMS-9924F 79

individual marketExchangeswhich is where many small business employees and solo
entrepreneurs purchase health coverddese commenters asserted thatnder foremployees
of small businesses to be able to receive affordable covendgedual marketisk pools must
be robust and well balanced.

The Departmentacknowledge that the changes finalized in this rule may leacaall
increase in premiuner individual market planand possibly a reduction in net premiums for
Exchange plansThe CMS Office of the ActuaryOACT) estimated that the average net
premium paid byExchangeenrollees is expected to decline by 14 percent as a result of ti8& rule
The Departmentsote, however, that other regulatipsach ashis rule andherecently
finalizedr ul e ti tl ed “ Def i nSedtion@(B) ofERISA- Essooidtiony er ” und e
He al t h®, igsued Ioyshe Department of Labwiill increase access to other alternatiess
expensive options for small businesses sold entrepreneurdMoreover, many small business
employees and solo entrepreneurs stand to benefit from thisStaltes also maintain flexibility
under this finatule to pursue innovative strategies to strengthen and protect their respective risk
pools.

Some commenters stated that these changes could resulinties with no Exchange
plans available, otherwise knownlzamre counties. Many commentstated thathese changes
would increase the number of uninsured.

The Departments acknowledge that due tqothtentialincrease imisk segmentatiann
which healthier individualshoose products outsidlee individual markemayresult in a

individual market riskpool with higher medical expenseéssis possible that fewer issuers may

58 The net premium reduction is a result of unsubsidized aneidxsdized enrollees exiting the market, leaving the
remaining population receiving more premium tax credit, on averfdgepremiums for individual enrollees do not
fall.

6983 FR 28912
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offer plans in the individual marketHowever, the impaain issuer participation in the
individual markewill vary depending om number oflifferentfactors such as the unique
demographic and other characteristics of a st
insurance marketsFurther, as result of silver loadin§ and dramatically higher premiuras
well as pricing power from markets with limited competition from otbsuersissuershave
begun to turn a profit in the individual market and sassaersarelooking to entethe
individual market. Further,many enrollees already had access to just one iksuexchange
coverage In addition, as discussed below, it is expected that the total number of individuals with
some type ohealth insuranceoverage will increaseerhaps significantly

In response to the request for comments on the value of excluded services to individuals
who switch from individual market coverage to skertm, limitedduration coverage,ne
commenter expressed concern about the suggestion that consumers would be willing to switch
from individual marketplans that provide more robust coverage to steor, limited-duration
insurance policies that provide less generous coverage because consumers do not believe the
more generousdmefits are worth the costhe commenter statébatthe Departments have not
offered any evidence to suppstich a suggesticemd the commenter stated that recent polling
indicatesthe opposite. Thecommentereferred to goll’* where84 percent of respondents in
the individual markestated thathey would prefer to stay with their current plan rather than
enroll inshortterm, limited-duration insuranceoveragewhen asked if they would like to enroll

in coverage that was less generous but with a lower premiina commentewasalso

"OSilver loading refers to issuers including the entire cost dimded cost sharing reduction (CSR) payments on
silver metal tier plans which offer CSR plan variants, rather than spread the cost over all metal tier plans.
"Kai ser Famil y Suwaynoftha NorGooop. MarRed Finds Most Say the Individual Mandate Was
Not a Major Reason They Got Coverage in 2018, And Most Plan to Continue Buying Insurance Despite Recent
Repeal of t he Ma32DE8tAwailable athads:t/wwiv.kif.ol/lpealthréform/presselease/poll
mostnon-group-enrolleesplanto-buy-insurancedespiterepealof-individuatmandatepenalty/
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concerned that consumers, when faced with cost concerns, new plan choidesnsarent
plan information, an@ confusing enroliment process will not be able to tell whether they are
enrolling in a comprehensive plan or rand consequenthyill end p with far less coverage
than they thought they had.

Many commenterstatedthat the negative consequencesludrtterm, limitedduration
insuranceare not limited to individuals with preexisting conditions; even healthy individuals
may be harmed by cheimg cheaper, skimpier coveragéindividuals are unable to receive or
pay for care solely on the basis of having a less comprehensive healtthgyanay put of
needed care, and may lose #tdity to havecosteffective choice over their healtiare
decisions.Many commenters also stated that enrollees in gbort, limitedduration insurance
will face financial hardship if they have an accident or become sick and find out that these
policies do not cover benefits such as prescription drugeme surgeries artbat the policies
can deny claims that should have been coverdlat the enrolleewere lead to believe were
covered

One commenter stated that individuals who want the serthaegsreexcluded in shost
term, limitedduration insuance have the choice to bungividual markefplans. If they cannot
afford those policies, howevehe commenter stated ththey would not be able to get the
excluded services the first instance

One commenter suggested that the proposed changesdddress (and will likely
exacerbate) the most critical needs in the healtband health insurance markéd put
downward pressure on the rapidly rising costs of health in the US. and to spread risk across
larger, more diverse population®ne commenter stated that the proposals would worsen the

inequality between the low and moderate income populations in the individual insurance market.
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This rule makes no changes to taderalindividual marketrequirements The
Departmentsicknowledgehat individuals willbe able taontinue to purchase and renew
individual markefplans instead of switching to shetérm, limitedduration insuranceOf note,
the turbulence of the first several years offlxehangesvith persistentssuerexit resulted in
many individuals being unable to renew thedividual markeplans. Under ths final rule,
individuals whoprefer less expensive coverage those that do not qualify for PTGs
otherwise find individual market coverage unattractwidl generallyhave greater flexibilityo
purchase shotterm, limitedduration insurance and obtain coverage for serviceswaayand
exclude services thedetermingheydo notneed. The Departments believe that individuals
reveal their preferencestv their actions and consumers who switch to sterh, limited
duration insurance from individual market plans will do so because they do not value the
individual market coverage at the cost.addition, allowing people to purchase what they view
as a efficient amount of coverage leads to less thady paymers, and thirdparty payments
can driveup health care spending as consumers and producers are insensitive to price when
third-party payers are paying the bilConsumers can use their savifigan lower premiums
toward buying health care services when they are adtf@@medconsumers, looking fahe
best possible deals.

Because shoiterm, limitedduration insurance policies gasubject to state lavbe
pricedin an actuarially fair mann€by which the Departments mean that is the policies are
priced so that the premium paid by an individual reflects the risks associated with insuring the
particular individual or individuals covered by that poliayividuals who purchase such
coverage & likely to be relatively young oelativelyhealthy. Allowing such individuals to

purchase policythat deesnot comply withPPACA, but withaninitial contracttermof less
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than12-months with renewalsor extensionsip tomaximum duration 086 months mayweaken
ss ates’ individual Thedegrkestd whishiindigduas purchasparapeo o | s .
renewal guarantegroductswill serve to strengthen individual market pools and could reduce
Exchanggremiums and spendirgas at least one commenter pointed diithe individual

market deterioratdsecause gbeople choosing other types of coveragdividual market

issuers could experience higher than expected costs of care and suffer financahlosse

might prompt them to leave the individual market. Although choices of plans available in the
individual market have already been reduced to plans from a gsgksin roughly half of all
counties, this final rule may further reduce choicesridividuals remaining in those individual
market single risk poolsHowever, as a result of silver loading and the tightening of special
enrollment periods, somssuersaware of the Association Health Plare andthe short-term,
limited-durationinsuranceproposalshave indicated they will expand their preseincihe
individual markenext year.

Impact on individual market risk pool

This final rule allows sh-term, limitedduration insurance policies to be renewed
extendedsuch that thenaxmum duration ofa policy, including the initiakermspecified in the
contractand renewals or extensions under the same insurance costnackongerthan 36
months. Depending on statging requiremenisssuers of such coverage may be able to
introduce new plans every yearlow rates thabnly healthy individuals would be alie
purchasewhile imposing large renewal rate increasesdss healthy enrollees éxisting plans.
This could lead to fuher worsening of the risk pobl keeping healthy individuals out of the
individual market for longer periods of time, increasing premiums for individual market plans

and may cause an increase in the number of individuals who are uninBrgeidus acaemic
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research othe pre-PPACA individual market suggests this is unlikely to happen, however, as
premium increases generally reflect the entir
effectivelysubsidzed by healthier individuals through marketces’? This impact may be
furthermitigated by the degrdbatindividuals purchasseparateenewal guarantgaroducts
which may provide another mechanism for consun@intinuecoverage undeseparateshat-
term, limitedduration insurancpoliciesfor a longer period of timé

Further, as detailed elsewhere in this rtiie, Departmentare finalizing a notice
requirement tanform consumersboutthe limitations of shofterm, imited-duration insurance
to help individuals make informed coverage purchasing decisions that best suits the# needs
whether that is comprehensive individual mad@terage or shoterm, limitedduration
insurance.This noticewill also assist consumersgsifortterm, limitedduration insurance
further understandg the products being offerexhd can be used to comlmaisleading
marketing and aggressive sales tactics that some brokers, agents, or issuers may employ as a
result of potentially higher profitand commissiorier shortterm, limitedduration insurance

In response to the request for comments on any impacts on PPACA individual market
single risk pools,@ne commenters who suppedlthe proposed rule expressed confidence that
the rule wouldhot adversely impact the single risk pooBne commenter stated that gieort
term, limitedduration insurancenarket has been in existence for over three decades and was not
accused in the pfePACA market of being a destabilizing influen@ecording to the

commenter,thenar ket ' s wloch theyestimateda lebetween 650,000 and 850,000

2Mi chael F. Cam PRlamn\Would I6chease Coverage, Protect Conscience Rights & Improve
ObamacCar e Ri slistituRpJaly 2s 2018Availakieathttps://www.cato.org/blog/shetermplans
reducinguninsuredprotectingconscienceightsimproving-obamacaresisk.

=d.
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enrolleedbefore the October 2016 final rule became effectigpresents a niche within the
broader private health insurance market.

Many commerdrs, however, expressed concern that extending the maximum duration of
shortterm, limitedduration coverage would weaken the single risk pools and destabilize the
individual market by syphoning young, healthy individuals to the dkart, limitedduratian
insurancanarket, leaving only those with higher expected health costs and those receiving
subsidies in thendividual market. Commenters suggested thle resultingnarket
segmentation and adverse selection would increase premiumdifedual marketplans and
may decrease the number of plans available as issuers exit the individual market, potentially
l eadi ng t o ‘Conanergersa@alsowsuggested shat this would transfoimidual
markes into high risk pools and would create a pklahsurance market, undercuttitige
comprehensivemajor medicapolicies offeed to individuals and families.

Many commenters stateldat the combination of increased availabilitysbbrtterm,
limited-duration insurancand thereductionof theindividual shared responsibility payment
$0, in conjunction with the@roposedissociation Health Plan ruté could exacerbate adverse
selection in théndividual market. One commenter stated th@emium and cossharing
subsidies are available onlyrfimdividual markeiplanssold on Exchangegroviding incentives
for healthy lowetsincome individuals to remain suchplansandtherefordimiting the
deterioration of thendividual marketrisk pool Individuals eligible for premium subsidies
would generallybe shielded from the premium increases as federal premium subsidies would
increase.For winsubsidized individualeho are healthy, higher premiunfisr individual market

planswould increase the attractiveness of loypegmium shorterm limited-durationinsurance

74 The proposed rule, published in tRederal Register on January 5, 20188 FR 614 was subsequently finalized
and published in thBederal Register on July 12, 201883 FR 2891}
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A few commenterstatedthat these effectsn the individuaimarketrisk poolcould be
limited in statesthat implement additionakgulationdimiting the length andavailability of
shortterm limited-durationpolicies or requiring that they meet rules governnaividual
marketplans.

One commentestatedthat if shortterm, limiteddurationissuersare allowed to increase
premiums at renewal based on an i ndionditiodsu a |
will receive higher rate increases than enrollees without new condifldrescommenter further
statedthat if there are no limits on the allowable rate increases, premiums for some individuals
could exceed those in timdividual market. In sich a case, the enrolleegay move back to the
individual market riskpool, increasing the health care costs of the.pool

Many commenterstatedthat a key element of any healthy, sustainable insurance market
is that a broad pool of enrollees share in the spreading ofTrtek.effect of the proposed rule
would be to undercut the individual market risk pool as more individuals leave their current
health plans and purchasieortterm, limitedduration insuranceThis would further destabilize
an already difficult market for individual and family coverage.

One commenter suggested the proposed rule assumed that consumers who purchase
shortterm, limted-duration insurance and then find the insurance inadequate for a health
problem that occurs during the term of this insurance will switch to more adequate caverage
theindividual market The commenter noted that the proposed rule fundamentallgdedc¢hat
it will adversely affect the individual market that is a last resort for those with serious health
i ssues at the same tsmkee“thechigencokest hose

Some commenters gave examples where state policies allowimgstion of the risk

pool has led to higher premiums and problems with issuer participatlese commenters

S
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mentioned continuation of transitional plans in lowa, Nebraska, North Carolina and large
enrollment numbers in theefinesseBarm Bureau as example&.commenter noted that in
2016, the average plan liability risk scores for PPAcMpliant individual market plans in
states that allowed the sale of transitional plans were 12.3 percent higher than risk scores for
PPACA-compliart individual market plans in states that prohibited transitional policies.

The Departmentacknowledge thaklativelyyoung,relativelyhealthy individualsn the
middle-class and upper middi#asswhose income disqualifies them from obtainfPibCsare
more likely to purchase sheterm, limitedduration insuranceAs people choose these plans
rather than individual market coverage, ttosild lead to adverse selection and the worsening of
the individual market risk poolAs discussed below, the Depagnts estimate that the
proportion of healthier individuals in the individual market Exchanges will decrease 202®y
premiums for unsubsidized enrollees in the Exgearwill increase by 5 percenthe
Congressional Budget Offic€BO) projects only & percent to 3 percent impact on premiums
in the small group and individual markets from the combined Association Health Plan and short
term, limitedduration insurance rulesven while projecting more people will exit the individual
market for thesalternatives® Compared to CBO, the OACT analysis thereby represents a more
conservative analysigdowever, premium and cesharing subsidies are available only for
individual markeplansoffered on Exchangesvhich makes it likely that healthy lowarcome
individuals will remain inndividual markeplanseven if they place a relatively low value on
this coveragdecause the individualbsidizegremium is so lowlimiting the extent of adverse
selection. To the extent that individuals purchassparateenewal guarantgeroducts and

continue to use shetérm, limitedduration insuranceheyvery well maynot return to the

S Congressional Budget Officéf-ederal Subsidies for Health Insurance Coverage foplBdéJnder Age 65: 2018
to 2028" May 23,2018. Available athttp://cbo.gov/publication/53826
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individual market risk pool if they get sick. This will limit the adverse effedhenndividual
market risk pool.In addition,as discussed belowhe total number of individuals with coverage
(including shortterm, limitedduration insurance) is expected to increabee impact on
individualstates si ngl e risk pool s wil I, thecarrengstate®ofpendi ng
the individual marketandt he uni que demographic and other cl
population and insurance markets
The Departments anticipate that most of the individuals who switch from individual
market plans to sheterm, limited-duration insurance will be relatively youngretatively
healthy anchave an annuahcome- about $48,000 for a single household and $98,000 for a
family-of-four - that makes thenmeligible to receive PTE If theindividual market single risk
pools changehe changevill result in an increase igrosspremiums for the individuals
remaining in those risk poolsAn increase in premiums for individual market single risk pool
coverage is expected to result in an @ase irfederal outlays for PTCddowever, individuals
who receive PTCs will be largely insulated from these increases in preinagagse a
c 0 n s u me amosntgdhdrally increases as the price of the relevant benchmark plan
increasesAs discussedawbe, OACT’' s analysis projects that
compliant markets will declin®

Impact Estimates

The economic impact analysis in the proposed rule provided that becauseshort
limited-duration insurance casubject to &te law,be priced in an actuarialfgir manner (by

which the Departments meant that it is priced so that the premium paid by an individual reflects

"®The net premium reduction is a result of unsubsidized angidssdized enrollees exiting the market, leaving the
remaining population receiving more premium tax credit, on averfdgepremiums for individual enraés do not
fall.
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the risks associated with insuring the particular individual or individuals covered by that policy)
individuals wto are likely to purchase sheadrm, limitedduration insurance are likely tbtain
a better value than they receive framdividual health insuranceoverage The economic
impact analysis of the proposed rule also provided that allowthgdualsgreater choice of
policies thado not comply with all of th€ PACAmarketrequirementsvould impact the
individual market single risk pools. The Departméngstimated that in 2019, between 100,000
and 200,000 individuals previously enrolled in indivibomarket coverage would purchase short
term, limitedduration insurance policies instead. The Departments estimated that this would
cause the average monthly individual market premiums and average monthly PTCs to increase,
leading to an increase in totinual advance payments of the Pi@ the range of $96 million
to $168 million in 2019.0ther entities project greater enrollment and have different views on
whether or not this increases the defidihe Departments also noted that enrollment in short
term, limitedduration insurance and the resulting reductions in individual market enrollment and
increases in individual market premiums in future years are uncertain.

OACT performed an analysis of tfieancial effects of the proposed rule on April 6,
20187° An updated estimate has been performe®BEZT where the baseline was updated to
the President ' s-Séssic ReviewAy siated in AP Bedimate, the

assumptionsanthet hods wused in the updated esti mate a

7For purposes of the economic impact analysis in the pr
to HHS and the Department of Labor.

"8 The Departments used data on Advance PTC as an approximation of PTC since tlatis tihat is available for

2017.

®CMS Office of the Actuary, “ Her,iLimiedDurdtiorFAolityaPiopdseadl Ef f e ¢t
Rul e, ' A p Available&thttps2/@viwBcms.gov/Resear@tatisticsDataand
Systems/Research/Actual$tudies/Downloads/STLD20180406.pdf
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previous health reform modellit¥§ The updated estimate includes the policy to allow
renewability up to 36 months. This policy was estimated to have a negligible inhpact.
addition, consideration was given to some states taking action to prohibit or limit the sale of
shortterm, limitedduration insurancpolicies. The original estimate also assumetlyear
transition toshortterm, limitedduration insurancpolicies with rougly two-thirds of the impact
occurring in 2019, while the new estimate assuntegear transition with onéhird of the

impact occurring in 2019.

Using these updated assumptigredds anestimate that 2019 enrollment in shtatm,
limited-duration insuracewill increase by 600,00(Exchange enrollmenh 2019is expected to
decrease by 200,000, while enroliment inBXchangeplans is expected to decrease by
300,000. The remaining 100,000 increasesimortterm, limiteddurationenroliment is largely
accounted for bpew consumers who were previously uninsuBg 2028, enrollment in
individual market plans projected talecrease by 1.3 million, while enroliment in shierm,
limited-duration insuranceiill increase by 1.4 mibn. The net resulvill be an increase in the
total number ofpeople with some type of coveralgg 0.1 millionin 2020and by 0.2 million by
2028. Premiums for unsubsidized enrollees in the Exchanges are expected to increase by 1
percent in 2019 and by 5 percent in 2028dividuals who chose to purchase shetgrm,
limited-duration insurance are expected to pay a premium thapi®ximatelyhalf of the
averagaunsubsidizeghremium in the ExchangeSinceindividual market plapremiums are
expected to increadbe study estimates that PTCs will increase by $0.2 billion in 2019 and by a

net total of $28.dillion for fiscalyears 2019 2028.

80CMS Office oEsthmated uBr yanndrailc &rf f keal tof GadlBe “AMct
2017. Available athttps://www.cms.gov/Resear@tatisticsDataand
Systems/Research/ActuarialStudies/Downloads/AHCA20170613.pdf

of
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Table 2: Estimated Effect of Short-Term, Limited-Duration Insurance Policy Changes
2019 — 2028
Calendar Year 2019 | 2020 | 2021 | 2022 | 2023 | 2024 | 2025 | 2026 | 2027 | 2028 | 2019-28
Enrollment Impact
Exchange -0.2 -0.4 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6 -0.6
Off-Exchangé -0.3 -0.7 -0.8 -0.8 -0.8 -0.8 -0.7 -0.7 -0.7 -0.7
Shortterm, limitedduration 0.6 1.3 1.6 1.6 1.5 1.5 1.5 1.5 1.5 1.4
Total 0.0 0.1 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2
Premium Impact
Marketplace
Gross Premium 1% 3% 5% 5% 5% 5% 5% 5% 5% 5%
Net Premiurd -6% | -11%| -14% | -14% | -14% | -14%| -14% | -14%| -14%| -14%
Shortterm, limitedduration
Gross Premiufh 41% | -45% | -49% | -49% | -49% | -49% | -49% | -49% | -49% | -49%
Fiscal Year 2019| 2020 2021| 2022| 2023| 2024| 2025| 2026| 2027| 2028| 201928
Federal Impact [$ Billions]
Premium Tax Credits $0.2| $1.2| $25| $3.0| $3.1| $3.3| $34| $36| $38| %40 $28.2

1Off-Exchange coverage includes enroliment in plans that we assume would meet the definition of insurance
coverage. Most of these individuals are assumed to be enrolledividual markeplans.
2 Net premiumis the actual premium paid by the consumegradiccounting for any subsidies such as premium tax
credits. The net premium reduction is a result of unsubsidized angldssdized enrollees exiting the market,

leaving the remaining population receiving more premium tax credit, on average. Netrpsdimi individual

enrollees do not fall.

3 The change in gross premium for those choosisigoatterm, limiteddurationpolicy is measured relative to the
average gross premium in the Exchange.
Note: Impact on Exchange enrollment in 2018xpectedo be minimal.

There is significant uncertainregarding these estimates, because changes in enroliment

and premiums will depend on a variety of econoamd regulatoryactors and it is difficult to

predict how consumers and issuers will react tactt@ngedinalized in this rule.In addition,

the impacin any given state will vary depending on state regulations and the characteristics of

t hat

OACT was not the only entity tmodelthe impacts of theroposedegulation. CBO,

state’

mar ket s

and

r

s k

pool s.

along with the Joint Committee on Taxation (CBO and J@iB Urbarnstitute, and the

Commonwealth Funédlso looked at the impacCBO and JCT estimated the impacts of the

proposedegulation in their May 2018 report 6Rederal Subsiés forHealth Insurance
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Coverage foPeopleUnderAge 65: 2018 to 20283 CBO and JCT found that 2 million people

would be covered by shetérm, limited-duration insuranca 2023 andthat 6 5 per cent of
2 million purchasing [shottierm, limited-duration] plans would have been insured in the absence

of the proposed rug. Thisestimate projecteligher uptake of sheterm, limited-duration

insurance among tise that were not previously insuréidan OACT estimate®f. Additionally,

CBO projected higher overall enrolimentshortterm, limitedduration coverage? million

people in 2023 compared to OACTs estimate Biillion in 2023. Notably, CBO assumed an

increase in shotterm, limited-duration insurance polioguration to less than 12 months, but did

not analyze the impacts of allowing extensions up to 36 months, which would have presumably
increased their takep rates even further. Alspnotable is that when estimating the combined

effects of this regulatioand therecently finalizedAssociation Health Plan rule, CBO found that
“premi ums ar e pgicentq 3@erderd kighdn thosk mark2ts [small group and

individual marketjin mostyears” Despite higher takap rates, CBO and JCT expect lower

premium increase®r coveragehat complies with all of the PPACA markejuirementshan

OACT.CBO and JCT also found that in combinati on
duration insurance and associationltieplans] would reduce the federal deficit by roughly $1

billion overthe 20192 028 peri od i f | mprlheeme rsttead eas tphradp o s'«
2019-2028 period, outlays for marketplace subsidies would increase on net by $2 billion, and
revenues woul increase by $3 billionThe net increase in marketplace subsidies reflects an

increase in subsidies stemming from higher premiums, mostly offset by a reduction in the

81Congressional Budget Office, “Federal Subsidies for He
to 2028, May athtp:/dagbBpublicAtiord5382& b | e
82CBOnotedthat of t he 2 million additional enrollees in STLDI

products not providing comprehensive financial protection againstduigt) lowprobability medical eventsCBO
considers such people uninsured.”
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number of people receiving those sulbasisai es.
information obtained from stakeholders, CBO and JCT project that the rule on AHPs would
primarily affect the smalgroup market and that the rule on STLDI plans would primarily affect
thenongr oup mar ket .” Rel at i v eCTestima@dtlelimpactsefs t i ma t
this rule to result in more shetérm, limitedduration plan takeip with a larger share of the
takeup coming from people who were not previously insured, lower premium impacts for
PPACA-compliant coveragendalower costto the federajovernment?

CBO and JCT were not the only entities to analyze the quantitative impacts of the
proposedule. The Urban Institute ran a std¢®el microsimulation model (taking into account
market conditions in each state as well as regulatory differeandsjlseestimate that an
extension of shotterm, limited-duration insurance to less thap months would result in greater
takeup of the planshan OACT estimatedis well as savings for the federal governniént
Specifically the Ur ban3milliorswouldtenrdll e edpandeshdrt t hat i
term limiteddurationplans.”® “About 1.7 million of the people buyirighortterm, limited-
duration insurandepolicies would have been uninsured (in the traditional sense) under current
law, and 26 million [shortterm, limitedduration]policy holders would otherwise have had
i nsurance of some t ytp ef Ao@lidnhnengroup covetagpeevouldf o u n d
decrease by anotherZznillion people. About 70 percent of that decreaseés(thillion people)
comes from fewer people buyilRPACA-compliant coveragwithout a tax credit, and about 30

percent of the decrease (about 600,000 people) comes from fewer people buygngupon

83CBO and JCT did not separately break out the budget effects of the AHP rule and thershdimitedduration

rule.

8L.J. Blumberg, M. Buettgens, -RermLlitdedDuratioh Pdliciesdrot ent i al |
I nsurance Coverage, Pr emi ums, Marnh@0l% Avdilabiea | Spending,” Ul
athttps://www.urban.org/sites/default/files/publication/86722001727 updated_finalized.pdf

81d.
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i nsurance with a tax credit. o As a result of
receiving tax credits they estated the policy to result in net savings to the federal government
of $721million in 2019. The UrbanInstitutegrouped the individual mandate pendiging
reducedo $0 and the shottierm limited-durationproposal to estimate the premium effects on
individual markessingle risk poolsso it is difficult to know what just the policy impact of short
term changes would have been to premiuntgeir analysisl n sum, rel ative to
analysis, Urban estimates savings to the federal government (retherosts), as well as
materially higher takeip (43 million in 2019 \ersusl.4 million in 2028), including among
those that previously did not have insurance (1.7 milha2019versts 02 million in 202§.

While CBO andheUrbaninstituteappear to have done robust work on the issue, other
entities also provided estimates of the impddie Commonwealth Furmbncluded that if there
are no behavioral barriers to enrollment in sherin, limitedduration plans, and under a
baseline of nondividual shared responsibility paymeextending the duration of shegrm,
limited-duration insurance would resultabout5.2 million people enrolled® The
Commonwealti-undestimated that the average premium for a steorty, limited-duration
insurance policwvill be roughly 80 percent cheaper than silver plans and about 70 percent

cheaper than bronze plans for ay&@r old®” The CommonwealtiFundestimatedhat* t he age

%preethRa o, Sarah A. Nowak, Christine Eibner, “What |Is the
ofShortTer m Heal th I nsurance Plans | s | néAwiabdesased?”, Commonw
https://www.commonwealthfund.org/publications/fureports/2018/jun/whaimpactenrollmentand-premiumsif -
durationshortterm Examples the Commonwealth Fund cited of behavioral barriers to enrollment include
“increased mar ket awargness,fstrepmlirdang the appicatiomprocessalack of concern over
facing the mandate penalty.”

8PreethiRao, Sarah A. Nowak, Christine Eibner, “What |Is th
of ShortTerm Health Insurance PlansIsllere e d 7?7, Commonwe al Availabfeland, June 5 2
https://www.commonwealthfund.org/publications/furgports/2018/jun/whampactenrollmentandpremiumsif -
durationshortterm In a scenario with behavioral barriers in place, they estimated a riigteriger number of 0.3

million in takeu p . Examples the Commonwealth Fund cited of beh
marketing of plans to increase awareness, streamlining the application process, lack of concern over facing the

manda¢ penal ty.” Mar ket forces may well comesuchuaggbywi t h wa

e
0



CMS-9924F 95

specific premium for a silver plan increases by 0.9 percent (from $Q3B377) relative to
current law when the individual mandate is lifted, and by 3.6 percent (from $7,308 to $7,568)
when the mandate is |ifted and behavioral bar
adding short term plans in a scenaricwiinited behavior barriers was roughly 2.7 percent).
The Commonwealth~unddid not provide estimates of cost impacts to the federal government.
In response to the Departméntsquest for comments on how many consumers may
choose tpurchase shoiterm,limited-duration insurance, rather than being uninsured or
purchasing individual market plansamycommentersubmittedor referred testudies that
estimated the impact of the proposed chan&esne of thesstudiesand findings have been
described aboveAnother studyconductedy the Wakely Consulting Groffpestimated thats
a result of the proposed changes and the reduction of the individual shared responsibility
paymento $0,premiums would increase by 0.7rpent to 17 percentand enroliment would
decrease by 2.7 percent@d percent in the individual market in 20119. addition, the sty
estimated that premiums fordividual market plans would increase 2.2 percent to 6.6 percent
and enrollment would decrease by 8.2 percent to 15 parcémo 5 years, when the full impact
of the proposed changes can be faltstudy by Oliver Wymafi® focusing on the District of
C o | u mindivalualsand small group markeestimated thathe combined effect of the

proposed changes and the reduction of the individual shared respongdyititgnto $0 would

marketing the plans aggressively, providing a high quality customer experience in a streamlined application process,

and clarifying the applicabilitgf the mandate penalty.

8Mi chael Cohen, Michell e Ander sTerm|limitebDustionAlanskoethema n, “ Ef f
ACA-Compl iant I ndividual Mar ket , ” AWiahkleat: y Consul ting Grou
http://www.communityplans.net/wponent/uploads/2018/04/Wakeyhort Term-Limited-DurationPlans

Report.pdf

80l iver Wyman, “ PotTemtn ali mimpalctDuafats hotnailt®leéa:ns, " April
https://hbx.dc.gov/sites/default/files/dc/sites/hbx/publication/attachmentsAVidRY6200f%20Impact%200f%20S
hort%20Term%20Duration%20Plans%204.11.2018%20%28002%29.pdf
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be an increase in claims costs by 11.7 percent to 21.4 pesinere decrease in enrollment in

individual and small grouplans of 3,800 to 6,108 Washington, DC Notably Washington

DC’s individual mar ket i s highly idiosyncrat:.

receiving subsidies, so the effects on thatket araunlikely to becomparable with other states
A study by Covered Californi@concludedhatthe combined effect of the proposed Association
Health Plarrule and the shotterm, limitedduration rule would increase premiums by 0.3
percent to 1.percent in the individual market in California in 2019.

Many commenterstatedthat the proposed rule likely underestimates the number of
people who would enroll in sherérm, limited-duration insurancand thus underestimates the
premium and risk pool ipact of the proposed chang&Sommenters suggested that it is
insufficient to look at prior data on shderm, limitedduration insurance enrollment to predict
what would happen as a result of the proposed change in federal rules, since conditiens for th
shortterm, limitedduration insurance market are poised to differ markedly from recent years.
Commenters noted that 2019, thendividual shared responsibility paymewtll be reduced to
$0, removing one factor that has likely kept more people from enrolling in-&rart limited
duration insuranceCommenters also noted thhe federagovernments actively promoting
shortterm, limitedduration insurance and pulling back on its outneaftorts forindividual
marketplans, a reversal of prior policy that is likely to increase steorh, limitedduration
insurance enrollmenand thamajorissuershavealreadyexpressed interest in offering or

expanding offerings of shetérm limited-durationplans.

¥Covered Cal i f or niNatonallylFacd lilighiPrémiwm Incrbbaas in €ansng Years Absent
Federal or State Action, Wi th 20i8. Aeailabl@at i at i on Among
http://hbex.coveredca.com/datesearch/library/CoveredCA_High_Premium_Increases18.pdf

St ai
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One commenter stated that the total enrollment in g¢bort, limitedduration insurance
was actually close to 500,000 covered lives in December 2016 after accounting for association
based salesThe commenter further noted thataasesult of the reduction of the individual
shared responsibility payment to $0 beginning in 2019, the cost differential betweeteshort
limited-duration insurance and individual market plans will increase, and enrollment in short
term, limitedduratian insurance is likely to grow beyond what it was in 2016. The commenter
estimated that each percentage point increase in premiums for individual market plans as a result
of the policies in the proposed rulmuld increase federal spending on PTCs by $80idon in
2019. Another commenter cited a report stating that enrollmehiirtterm, limitedduration
coverage may be closer to one million.

One commenter expextthat the mostly uninsured or efixchangeansured group of
consumers who may purchasertterm, limitedduration insurancpolicies will follow the age
distribution of those who currently purchadertterm, limitedduration insurangewvhich is an
average of approximately 41.3 years of age.

The Departmentare unable to verify the condions of thalifferent studies submitted
and referredo by commentersHowever, the studies, in sum suggest that the rule may
significantly reduce the number of people withany type ofhealth insurance and will likely
only result in a small average increag@remiums irthe individual and groumarkets.

Enrollment in shorterm, limitedduration insuranceill dependin large part on how
issuers responi this final rule ando external factorsuch as the reduction to $0 of the
individual shared responsibility payment starting in 20lf9ssuers respond by offering a
substantiallygreater rangef plan designghan those currently available in the market for short

term, limited-duration insurance order to attract consumensth awide rangeof medical
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needsthentotal enrollments more likely toalign with highendestimates. Alternatively, if
states impose restrictions on shientm, limitedduration insurance ossuersido not substantially
alterexistingshortterm, limitedduration insurancplan designs, then consumers may
experience only a moderate increase in convenience as a result of this fisadaellghorterm,
limited-duration insurance is already availablecan be purchased &mur separatéess tharB-
month insuranceolicies*— and i such a scenaribigh-end enrolimenestimatesvould be
less likely

As discusseearlier in this rule, there is significant uncertainly regarding all of these
estimates, because changes in enrollment and premiums will depend on a variety of factors and it
is difficult to predict how consumers and issuers will react to the policy ekdnmlized in this
rule. In addition, the impact in any given state will vary depending on state regulations and the
characteristics of t haraddtionsame dbitkesenstudiek estmrate and r
the impacts of the proposed raled some of them present combined effects of the Association
Health Plarproposedule or the reduction of the shared responsibility payment.tarié study
by Oliver Wyman may not be generally applicaldéhe rest of the countripecausehe District
of Columbia is not representative of othearketsinsofar as it is vergmall and becausevary
small percentage of h e D ieartllees redeivesPTCs.

C. Requlatory Alternatives

The Departments consideredt changindghe federal standard®r shortterm, limited
duration insurancer increasinghe initial contact ternto 6 or 8 months, as suggested by some

commenters However, this alternative would not adequately increase choices for individuals

"Karen Pollitz, Michelle Long, Ashl ey Seamldmtsdkee, and Rz
Duration Health Insurance”, K &Avaiable athfpa:miviv.kff.orG/bealth d at i on, .
reform/issuebrief/understandinghortterm-i mited-durationhealthinsurancel



CMS-9924F 99

unable or unwilling to purchasedividual market health insurance coveragstending the
maximuminitial contracttermto lessthan 12 months ensures that deductibles areasetand
premiums do not increag@ery 3(or 6, or 8)months for consumers who purchase shenr,
limited-duration insurance and conditions that develop during the coverage period continue to be
covered for a longer period of time until the consuoaar switch to a individualmarket planif

needed

The Departments considered finalizing the notice language as propdszd.
Departmentslecided to revise the notice language based on commenter feéabadkde
more details regarding what the polityyor maynot cover. States also have the option to
require morenformationthan what is included in the federal notice.

The Departments considered not allomegewals oextension®f shortterm, limited
duration insurance policidseyond 12 monthss well as not permitting renewals or extensions
However,upon review of commentthe Departmentdetermined that allowingenewals or
extension®f apolicy up toamaximum duration 086 monthsincreases consumer choices,
provides additional protection, aedsurs thatconsumers can maintain coverage under their
shortterm, limitedduration insurancpolicy afterthe expiration of the initiadontracttermif it
is themost desirableption. As many commenters pointed out, to the extent that the maximum
duration of shorterm, limitedduration insurance is limited to a relatively short period of time,
for example, less than 3 months, or even less than 12 months, without permitinglseor
extensions, this would mean that every 3 months or every 12 months, an individual purchasing
shortterm, limitedduration insurance would be subject tauralerwriting, and would possibly
have his or her premium greatly increased as a resul, #lshe extent the policy excluded

preexisting conditions for a specified period of time or imposed a waiting period on specific
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benefits, the individual would not get credit for the amount of time he or she had the previous
coverage. The issuer could@decline to issue a new policy to the consumer based on
preexisting medical conditions. The Departments find all of these to be compelling reasons in
favor of permitting renewals and extensions as set forth in the final rule, such that the maximum
durdion under a single sheterm, limitedduration insurance policy may be 36 months
(including renewal or other extension periods), as opposed to less than 12 months. As mentioned
earlier in the preamble, in determining the appropriate limits on the [s#faisange of
renewal s or extensions indgraetngnméanhegDegpat
informed by other circumstances under which Congress authorized tempaorey coverage
options

In addition to the applicability date settioin the proposed rule, tligepartments also
consideredan applicability date of January 1, 2020, as suggested by some comme&heers.
Departmentghose the applicability date of 60 days after date the rule wamiblished inthe
Federal Register to ensure thastates that want to expand access to glkeom, limitedduration
insurance and individuals who wish to purchase such coveradgmegamto benefit from the
changes as soon as possible.

Some commenters criticized the Departments for not adelyy or failing to, consider
other alternativesSome commenters stated that the Departments failed to explore the options
presented in the regulatory alternatives section and should engage in a more robust discussion of
regulatory alternativesOne commentestatedthat the Departments indicated that the only
alternatives to this proposal would be to lengthen the duration oghort limitedluration
plans to eithe6 or 9 months and dismissed both options without any explanafibrs

suggeted the commenter stateithat the Departments did nadequatelgonsider other options.
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The commenter suggested that there are other opghiatwill actually lead to expanded access
and will not destabilize the private health insurance market, suthfandcostsharing
reductions.Anotheroption suggested by a commenter was to take no action since, in the
comment er ' s v iadion,wouldioeexppnd acpesssoecdmprehensive coverage,
would lead to more discrimination against people witbgxisting conditions, angould
destabilize private health insurance markets.

The Departmentdisagree. In addition to considering maintaining the less than 3 month
(including renewals) standard in the October 2016 final rule, as well as the proposed less than 12
month standard in the proposed riles Departmentalso considered maximum duratsoof 6
months o8 months. Recognizing thayriad numberof potential approacheke Departments
could consideto establish federatandardg$or shortterm, limited-duration insurancehe
Departmentslso solicited comments on all aspects of the preghogle. In addition, whave
added a more detailed discussion of regulatory alternatives considered for this final regulation.
The Departments have chosen the alternativesuwhbelieve will benefit individuals who have
been harmed by the increasppiggmiums, deductibles and castaring associated with
individual market plans and limited choices. As discussed previously, this rule will also increase
the number of people with some type of coverage by 0.2 million by 2028.

D. PaperworkReduction Act- Department of Health and Human Services

This final rule revises the required notice that must be prominently displayed in the
contract and in any application materials for sttenn, limitedduration insuranceThe
Departments are providing the exactttix this notice requirement and the language will not
need to be customizedhe burden associated with these notices is not subject to the Paperwork

Reduction Act of 1995 in accordance with 5 CFR 1320.3(c)(2) because they do not contain a
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“‘“colbfecitmbar mati on’ ' as dCenkequerdly this docudehtnéed S. C.
not be reviewed by the Office of Management and Budget under the authority of the Paperwork
Reduction Act of 1995 (44 U.S.C. 356iseq).

E. Requlatory Flexibility Act

The Regulatory Flexibility Act (5 U.S.C. 6@t seq) (RFA) imposes certain
requirements with respect to federal rules that are subject to the notice and comment
requirements of section 553(b) of the Administrative Procedure Act (5 U.S.@t SBd) and
that are likely to have a significant economic impact on a substantial number of small entities.
Unless an agency certifies that a final rule is not likely to have a significant economic impact on
a substantial number of small entities, section@G#e RFA requires that the agency pegea
final regulatory flexibility analysis describing the impact of the rule on semities. Small
entities include small businesses, organizations and governmental jurisdictions.

The RFA genersanall y ca(ft)ia grepsetaa fafh meeting the size
standards of the Small Business Administration (13 CFR 121.201); (2) a nonprofit organization
that is not dominant in its field; or (3) a small government jurisdiction with a population of less
than 50, 000. (States and individuals are not
Departments use as their measure of significant economic impact on a substantial number of
small entities a change aosts orrevenues of more than 3 to 5 pamt

This final rule will impact health insurance issuers, especially those in the individual
market. The Departments believe that health insurance issuers will be classified under the North
American Industry Classification System code 524114 (Direattil@nd Medical Insurance
Carriers). According to SBA size standards, entities with average annual receipts of $38.5

million or less are considered small entities fas torth American Industry Classification
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System codesSome ssuers could possibhe classified in 621491 (Health Maintenance
Organization Medical Centers) and, if this is the case, the SBA size standard is $32.5 million or
less®® The Departments believe that few, if any, insurance companies selling comprehensive
health insurance poies (in contrast, for example, to travel insurance policies or dental discount
policies) fall below these size thresholds. Based on data from MLR annual report submissions
for the2016 MLR reporting yeaP® approximately85 out of over520issuers of health insurance
coverage nationwide had total premium revenue of $38.5 million or less, of Bhissuers
offer plans in the individual market. This estimate may overstate the actual number of small
health insurance companies that may becifd, since almo3®9 percent of these small
companies belong to larger holding groups, and many if not all of these small companies are
likely to have norhealth lines of business that will result in their revenues exceeding $38.5
million. Therefore, te Departments certify that this final rule will not have a significant impact
on a substantial number of small entities.

In addition, section 1102(b) of the Social Security Act requires agencies to prepare a
regulatory impact analysis if a rule may havsignificant economic impact on the operations of
a substantial number of small rural hospitals. This analysis must conform to the provisions of
section 604 of the RFAThis final rule will not have a direct effect on rural hospitals, though
there miglt be an indirect impacHowever as discussed below, there are mitigating factors
Therefore, the Departments have determined that this final rule will not have a significant impact

on the operations of a substantial number of small rural hospitals.

92.S. Small Business Administratich Ta bl e o f Smal | Business Size Standar d:¢

I ndustry Cl assi f EfftecditeiOctaber 5 20l TAeaitableCad d e s 7
https://www.sba.gov/sites/defaultdd/files/Size_Standards_Table 2017.pdf
93 Available athttps://www.cms.gov/CClIO/Resources/Dd&asources/mir.html
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One commenter disagreed with the statement
rule will not affect small rural hodrgntieal s.”
individual marketcaused by the proposebangesvould especially hava catastrophieémpact
onrural families who already havenited plan choicesas well a®nthe rural hospitals and
other providerswho r emrgzost hi n financi al m&he gommenterturgedd e | i v
the Department prioritize market stabilization and to pay special attention to the impacts in
rural communities.

The total number of individuals purchasing either individual market plans ortehort
limited-duration insurance coverage is expected to increase, which will limetlace the
amount of uncompensated care provided by hospitals. Moreover, people in rural areas have
generally been most harmed by the reduction in choice that as resulted from PPACA and likely
stand to disproportionately receive benefit from this rllee Departments acknowledge there is
a possibility that due to adverse selection @mahges tohe individual market risk pool, fewer
issuergnayoffer individual market plans certain statedeading tareducedchoices for
consumers remaining in thedividual marketisk pools. However,individuals inrural areasare
more likely to be lowincome and less likely to receive employer sponsored coverage compared
to those living in other areasd a large percentage of rural individuals (24 percettieof
nonelderly populatiomrecovered by Medicai&* Individuals in rural areasnrolled in
individual market plans amorelikely to receive PT® because, generally, incomes in these

areas are typically lower than 400% of the Federal Povertydridéhereforerelatively young

“Julia Foutz, Samantha Artiga, and Rachel Garfield, “Tt
Foundation, Apri5,2017. Available at:https://www.kff.org/medicaid/issubrief/therole-of-medicaidin-rural

america/

% Analysis of data on Exchange plan selections {cmmceled plan selections at a peimtime) for themost recent

open enrollment period shows that consunersiral areas are 5 percent more likely to receive PTC compared to

those who live in nomural areas.
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or healthy individuals are less likely to leave the individual market risk pool in these areas,
thereby limiting the effects on the risk po@tate regulations may also limit the impact on the
individual market risk pools.

F. Impact of Reqgulations on Small BusinesBepartment of the Treasury

Pursuant to section 7805(f) of the Code,gheposed rule that preceded thmal rule
was submitted to the Chief Counsel for Advocacy of the Small Business Administration for
commenton its impact on small business, and no comments were received.

G. Unfunded Mandates Reform Act

Section 202 of the Unfunded Mandates Reform Act of 1995 (UMRA) requires that
agencies assess anticipated costs and benefits and take certain other actienssbefg dinal
rule that includes any Federal mandate that may result in expenditures in any 1 year by a state,
local, or Tribal governments, in the aggregate, or by the private sector, of $100 million in 1995
dollars, updated annually for inflation 2018 that threkold is approximately $80 million.
This final rule does not include any Federal mandate that may result in expenditures by state,
local, or tribal governments, by the private sectdn excess othat threshold.

H. Federalism

Executive Order 13132 dirtes fundamental principles of federalism. It requires
adherence to specific criteria by Federal agencies in formulating and implementing policies that
have “substant i adategihereltonshigbetiveercthesndtional govdrnment
andstates or on the distribution of power and responsibilities among the various levels of
government. Federal agencies promulgating regulations that have these federalism implications
must consult with state and local officials, and describe the extédmtiotonsultation and the

nature of the concerns of state and local officials in the preamble to the final regulation.
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Federal officials have discussed the issues related totehwrtlimited duration
insurance with state regulatory official$hisfinal rule has no federalism implications to the
extent that current state law requirements for stesr, limitedduration insurance are the same
as or more restrictive than the Federal standard in this final rule. States may continue to apply
such stat law requirementsStatesalsohave the flexibility to require additional consumer
disclosures and to establish a different, shamnigal contact term anchaximum duration
(including renewalsind extensior)sunder state law in responsenbarketspecific needs or
concerns.

l. Congressional Review Act

This final rule is subject to the Congressional Review Act provisions of the Small
Business Regulatory Enforcement Fairness Act of 1996 (5 U.S.@&t&@t) and will be
transmitted to the Garess and to the Comptroller Gendoalreview in accordance with such
provisions.

J. Reducing Requlation and Controlling Regulatory Costs

Executive Order 13771, titled Reducing Regulation and Controlling Regulatory Costs,

was issued on January 3M17and requires that the costs associated with significant new

regul ations “shall, to the extent permitted

b

associated with at [hsdirmlruleis andxeputive Order ¥1387gul at i on

deregulatory action.
IV. Statutory Authority
The Department of the Treasury regulations are adopted pursuant to the authority

contained in sections 7805 and 9833 of the Code.
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The Department of Labor regulations are adopted pursuant to the autbatajned in
29 U.S.C. 1135 and 1191c;-20Hn7d FRS1O88 (Jant9a20y2). of L a
The Department of Health and Human Services regulations are adopted pursuant to the
authority contained in sections 2701 through 2763, 2791, 279278&4d02 the PHS Act (42

U.S.C. 300gg through 300¢i8, 300gg91, 300gg92 and 300g®4), as amended.
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List of Subjects

26 CFR Part 54

Pension excise taxes.

29 CER Part 2590

Continuation coverage, Disclosure, Employee benefit plans, Group health plaltis, Hea
care, Health insurance, Medical child support, Reporting and recordkeeping requirements.

45 CER Parts 144 and 146

Health care, Health insurance, Reporting and recordkeeping requirements.

45 CFR Part 148

Administrative practice and procedure, Healtine, Health insurance, Penalties,

Reporting and recordkeeping requirements.
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DEPARTMENT OF THE TREASURY
Internal Revenue Service
For the reasons stated in the preamble, 26 CFR part 54 is ameroiairss
PART 54—PENSION AND EXCISE TAX

Par. 1. The authority citation for part 54 continues to negdrt as follows:

Authority: 26 U.S.C. 7805* *

Par. 2. Section54.9802 i s amended by revigemg the
limteddur ati on insurance’’ to read as foll ows
§ 54.9801-2 Definitions.

* * * * *

Shortterm, limited-duration insuranceeans health insurance coverage provided

pursuant to a contract with an issuer that:
(1) Has an expiration date specified in the contract that is less than 12 months
after the original effective date of the contract,daking nto accountenewals or
extensionshas a duration afo longer than 36 months in tatal
(2) With respect to policies having a coverage start date before January 1, 2019,
displays prominently in the contract and in any application materials provided in
connection with enrollment in such coverage in at least 14 point typerieage in the
following Noticel,e x c | udi ng t he \ithang additpnalinfboriatioc e 1, ”
required by applicable state law:

Noticel:

This coverage is not required to comply wittrtainfederalmarketrequirements for health
insurance, principally those contained in the Affordable Care Act. Be sure to check your policy

carefully to make sure you are aware of any exclusions or limigtiggarding coverage of
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preexsting conditions ohealth benefits (such as hospitalization, emergency sermegsrnity

care,preventive care, prescription drugs, and mental health and substance use disorder services).

Your policy might also have lifehe and/or anual dollar limits orhealth benefits. If this

coverage expires or you lose eligibility for this coverage, you might have to wait until an open

enroll ment period to get other health insurance
esential coveragé I f you don’t have minimum essenti al C
may have to make a payment when you file your tax return unless you qualify for an exemption

from the requirement that you have health coverage for that month.

(3) With respect to policies having a coverage start date on or after January 1,
2019, displays prominently in the contract and in apglication materials provided in
connection with enrollment in such coverage in at least 14 point typentipeage in th
following Notice2,e x c |l udi ng t he Wwithang additppnalinfboomatior e 2, ”
required by applicable state law:

Notice2:

This coverage is not required to comply with certain federal market requirements for health
insurance, principally those contained in the Affordable Care Act. Be sure to check your policy
carefully to make sure you are aware of any exclusions or limtatiegarding coverage of
preexisting conditions or health benefits (such as hospitalization, emergency services, maternity
care preventive care, prescription drugs, and mental health and substance use disorde). services
Your policy might also have lifehe and/or annualollar limits on health benefits. If this

coverage expires or you lose eligibility for tiosisverage, you might have to wait until an open

enrollment period to get other health insurance coverage

(4) If a court holdghe 36month maximum duratioprovision set forth in
paragraph (1) of this definitioor its applicability to any person or circumstances invalid,
the remaining provisions and their applicability to other people or circumstances shall

continue in effect.
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Par. 3. Section 54.9838B is amended by revisirtge section heading arlle last
sentence to read as follows:
§ 54.9833-1 Applicability dates.
* * * Notwithstanding the pr-eevnjlimted sentenc
durati on i ns ur-2apaies[INSERTIDATE0 DAYS ABTERTHE

DATE OFPUBLICATION IN THE FEDERAL REGISTER].
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DEPARTMENT OF LABOR
Employee Benefits Security Administration
29 CFR Chapter XXV
For the reasons stated in the preamble, the Department of Labor amends 29 CFR
part 2590 as set forth below:
PART 2590—RULES AND REGULATIONS FOR GROUP HEALTH PLANS
4. The authority citation for part 2590 continues to reafblows:
Authority: 29 U.S.C. 1027, 1059, 1135, 116168, 1169, 1181183, 1181 note, 1185,
1185a, 1185b, 1191, 11914, 1191b, and 1191c; sec. 101(g), Pub:1911,Q410 Stat.
1936; sec. 401(b), Pub. L. 1200, 112 Stat. 645 (42 U.S.C. 651 note); $42(d), Pub.
L. 110343, 122 Stat. 3881, sec. 1001, 1201, and 1562(e), Pub. 114811124 Stat. 119,
as amended by Pub. L. 2152, 124 Stat. 1029; Division M, Pub. L. 1235, 128 Stat.
2130; Secretary of Labor's Orde2@11, 77 FR 1088 (Jan. 9, 2012
5.Section2590.702 i s amended by revi-rmpng the de
limtedddur ati on insurance” to read as foll ows:
§ 2590.701-2 Definitions.

* * * * *

Shortterm, limitedduration insuranceeans health insurance coveragevjated

pursuant to a contract with an issuer that:
(1) Has an expiration date specified in the contract that is less than 12 months
after the original effective date of the contract,daking into accountenewals or

extensionshas a duration afolonger than 36 months in total
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(2) With respect to policies having a coverage start date before January 1, 2019,
displays prominently in the contract and in any application materials provided in
connection with enrollment in such coverage in at leagioldt type thdanguage in the
following Noticel,e x c | udi ng t he \ithang additpnalinfbortatioc e 1, ”
required by applicable state law:

Notice 1:

This coverage is not required to comply wittrtainfederalmarketrequirements for health

insurance, principally those contained in the Affordable Care Act. Be sure to check your policy

carefully to make sure you are aware of any exclusions or limitations regarding coverage of

preexisting conditions or health benefitgsi¢h as hospitalization, emergency servioeggernity

care,preventive care, prescription drugs, and mental health and substance use disorder services).

Your policy might also have lifetime and/or annual dollar limits on health benefits. If this

coverag expires or you lose eligibility for this coverage, you might have to wait until an open

enroll ment period to get other health insurance
essential coverade I f you don’t have rmanymbnimun018 gasient i al
may have to make a payment when you file your tax return unless you qualify for an exemption

from the requirement that you have health coverage for that month.

(3) With respect to policies having a coverage start date on or after January 1,
2019, displays prominently in the contract and in any application materials provided in
connection with enrollment in such coverage in at least 14 pointhigdanguage ithe
following Notice2,e x c | udi ng t he \ithang additpnalinfboriatioc e 2, ”
required by applicable state law:

Notice2:

This coverage is not required to comply wittrtainfederalmarketrequirements for health
insurance, principally thossntained in the Affordable Care Act. Be sure to check your policy

carefully to make sure you are aware of any exclusions or limitations regarding coverage of



CMS-9924F 117

preexisting conditions or health benefits (such as hospitalization, emergency sengieesjy
care,preventive care, prescription drugs, and mental health and substance use disorder services).
Your policy might also have lifetime and/or annual dollar limits on health benefits. If this
coverage expires or you lose eligibility for this coverage; might have to wait until an open
enrollment period to get other health insurance coverage

(4) If a court holdghe 36month maximum duratioprovision set forth in
paragraph (1) of this definitioor its applicability to any person or circumstancesliad,
the remaining provisions and their applicability to other people or circumstances shall
continue in effect.

6. Section 2590.736 is amended by revising the last sentence to read as follows:
§ 2590.736 Applicability dates.

*** Not withstanding the previoeem sentenc
limted-dur at i on i 2590u7012apgies’ [INSERT DATES0 DAYS AFTER

THE DATE OFPUBLICATION IN THE FEDERAL REGISTER].
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
For thereasons stated in the preamble, the Department of Health and Human
Services amends 45 CFR parts 144, 146, and 148 as set forth below:
PART 144—REQUIREMENTS RELATING TO HEALTH INSURANCE
COVERAGE
7. The authority citation for part 144 continues to reaflésys:
Authority: 42 U.S.C. 300gg through 30068, 300gg91, and 300g®2.
8 . Section 144.103 is amen-eandlimbed r evi s
duration insurance” to read as foll ows:
§ 144.103 Definitions.

* * * * *

Shortterm, limitedduration insuranceeans health insurance coverage provided

pursuant to a contract with an issuer that:
(1) Has an expiration daspecified in the contract that is less than 12 months
after the original effective date of the contrant] taking into accountenewals or
extensionshas a duration afo longer than 36 months in tatal
(2) With respect to policies having a coverage start date before January 1, 2019,
displays prominently in the contract and in anglagation materials provided in
connection with enrollment in such coverage in at least 14 point typeriieage in the
following Noticel,e x c |l udi ng t he Wwithang additppnalinfbomatioc e 1, ”
required by applicable state law:

Noticel:

This coverage is not required to comply wittrtainfederalmarketrequirements for health

insurance, principally those contained in the Affordable Care Act. Be sure to check your policy
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carefully to make sure you are aware of any exclusions or limitiggarding coverage of

preexisting conditions or health benefits (such as hospitalization, emergency senaiezsjty

care,preventive care, prescription drugs, and mental health and substance use disorder services).

Your policy might also have lifehe and/or annual dollar limits on health benefits. If this

coverage expires or you lose eligibility for this coverage, you might have to wait until an open

enroll ment period to get other health insurance
esential coveragé I f you don’t have minimum essenti al C
may have to make a payment when you file your tax return unless you qualify for an exemption

from the requirement that you have health coverage for that month.

(3) With respect to policies having a coverage start date on or after January 1,
2019, displays prominently in the contract and in any application materials provided in
connection with enrollment in such coverage in at least 14 point typentipeage in the
following Notice2,e x c |l udi ng t he Wwithang additppnalinfbomatioc e 2, ”
required by applicable state law:

Notice2:

This coverage is not required to comply wittrtainfederalmarketrequirements for health

insurance, principally those contained in the Affordable Care Act. Be sure to check your policy
carefully to make sure you are aware of any exclusions or limitations regarding coverage of
preexisting conditions or health benefigsi¢h as hospitalization, emergency servioggernity
care,preventive care, prescription drugs, and mental health and substance use disorder services).
Your policy might also have lifetime and/or annual dollar limits on health benefits. If this
coverage expires or you lose eligibility for this coverage, you might have to wait until an open

enrollment period to get other health insurance coverage

(4) If a court holdghe 36month maximum duratioprovision set forth in

paragraph (1) of this deiiron or its applicability to any person or circumstances invalid,
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the remaining provisions and their applicability to other people or circumstances shall
continue in effect.

PART 146—REQUIREMENTS FOR THE GROUP HEALTH INSURANCE
MARKET

9. The authority citation for part 146 is revised to read as follows:

Authority: 42 U.S.C. 300gdl through 300ggb, 300gg-11 through 300g€23,
300gg91, and 300ge2.

10. Section 146.125 is amended by revising the last sentence to reddws.
§ 146.125 Applicability dates.

* * *Not withstanding the p-teenyi ous
limited-d ur at i on i b4.108 af this suichaptappliés [INSERT DATEO
DAYS AFTERTHE DATE OFPUBLICATION IN THE FEDERAL REGISTER].

PART 148—REQUIREMENTS FOR THE INDIVIDUAL HEALTH INSURANCE
MARKET

11. The authority citation for part 148 continues to read as follows:

Authority42 U.S.C. 300gg through 30068, 300ggR1, and 300g®?2), as
amended.

12. Section 148.102 is amded by revising the section heading and the last
sentence of paragraph (b) to read as follows:

8§ 148.102 Scope and applicability date.

* * * * *

en
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(b)***Not withstanding the previoecem senten
limited-duration insurare ”  144.108of this subchapter igpplicable [INSERT DATE

60 DAYS AFTERTHE DATE OFPUBLICATION IN THE FEDERAL REGISTER].



